Board of Adjustment Meeting

March 19, 2012 

9:00 a.m.
Krueger:  I would like welcome you all to this meeting.  We ask that if someone from the audience has a comment to make you sign in over on the back there and then you speak at the podium here, give your name and address and limit your comments to three minutes.  Let me introduce the Board, starting with Tim Johnson, Oakley Williams, I am Tom Krueger, Ken Grob, Terry Clairmont is absent.  He hasn’t arrived yet.  Eric Buitenwerf is the Environmental Services Officer and then Maria Shepherd is the secretary.  First we will start off with the approval of the minutes of the last meeting.  Any changes?
Grob:  I will make a motion to approve.

Krueger:  Second?

Johnson:  I will second it. 

Krueger:  All in favor say aye.  Any disagreement same sign.  Motion to approve the minutes is done.  Any old business Eric?  

Buitenwerf:  No there is none.  

Krueger:  Okay.  We have got two items for new business.  The first one is Variance Application 6-V-12 by David Martin:  Part of Government Lot 3, Section 19, Township 140, Range 33, Nevis Township on Lake Belletaine.  Parcel #s: 21.19.02200 and 21.19.02520.  Applicant is requesting that the condition placed on Variance 95-2 that prohibits additional structures on the lot be removed.  Lake Belletaine is a recreational development lake.  Is someone here to represent the Martins?
David Martin:  David Martin Mr. Krueger.

Krueger:  You are David.  Okay.  Take a seat right there and tell us why you would like this variance application approved.  
Martin:  My wife and I have a strong emotional tie to the community.  We actually got married in Nevis about thirty some years ago; it is a good thing that she is not here because I can’t remember exactly how many years.  When our best friends got a cabin on Lake Belletaine and the property next to it came on the market we grabbed it.  It was a very modest property, affordable at the time.  We got a great amount of pleasure out of that but when our neighbors offered to sell us an additional 100 feet of lakeshore, we jumped at that opportunity.  That was about four or five years ago because it brought it into a conforming size and we are hoping that now that we have a conforming lot that we would be allowed to build a better cabin on our lands.
Krueger:  Any questions from the Board?

Grob:  The question I would have you indicate that the current that if you build a new residence that you intend to convert the current residents to a storage unit.  When you say storage unit, what's your intent?
Martin:  Well eventually I would like to convert it to a garage. Initially, just gut it and maybe have it be a workspace storage area.  I probably would hope to catch my breath financially after building the new cabin, but within a couple of years, perhaps put a garage door on the end of it and turn it into a garage.
Krueger:  Are you aware that if this is approved today that you would not be able to use that as a guest cabin?
Martin:  Yes I am.
Krueger:  You don't have a lot sized large enough for it.  Okay. 
Martin:  I understand that Sir.
Krueger:  Okay.  Any other questions?
Johnson:  We are just acting on his application which is to remove the old variance condition right?  So what you were talking about, I understand what you were talking about Tom, but would he be able to add onto, add onto the one that is existing there then or are we just acting on the application today?  So understanding exactly that he doesn’t, he needs to change that, does he have to?  If he puts a breezeway in between his addition?
Buitenwerf:  I guess I am not following you.  You mean in addition to the existing structure Tim or?
Johnson:  Well, I am just saying that you brought that up, that he would have to change that to a storage shed, would he have to if he wanted to do a new house attached to that?
Grob:  If he, this is Ken Grob, if he did he would only be allowed to expand it’s area by 50% because he is within 100 feet of the shoreline.  So that probably wouldn't be practical.
Johnson:  Okay.
Grob:  I also have another question Eric.  Is it appropriate for us to put a condition on removing this variance something to the effect that if a new residential structure is built that the current structure would have to be converted into storage and could not be used for a guest or residential living. I know that he has indicated that in his variance but unless it is officially in the record. There is nothing that says he can't and I don't know if there's a process when he builds the new residence, is there a process by which that would be prevented other than us, making it clear in the record that we are approving this with the idea that he is building a new residential unit and when he does that that, once that's done this unit must be converted to storage or at least not used any longer for residential.  Is that appropriate to put a condition on that or does that get controlled when he comes in for a permit and/or variance for the new structure?  How is that best handled? 

Buitenwerf:  That would be handled if and when he were to apply for the building permit for a new residence, the permit would have a condition placed on it stating that, that residents would be allowed to be constructed on the condition that the existing dwelling unit, be discontinued and converted into a nether use .  If the board wanted to stipulate in a motion on this request something to that effect that there can only be one dwelling unit on the property you know I don't see that that's going to hurt .
Grob:  I just want to make that it is controlled in the long haul and if the best way is for you to do through the permit process that makes it easier, if not to make sure I would like to see us put a condition on this that effect.  I don't know how the rest of the Board feels.
Krueger:  Sounds appropriate.  I would like to open up for public comments.  If anyone would like to speak to this?  Nobody came forward. So we will close for public comment and how would the board to make a motion on this? 
Grob:  I will make a motion that we approve the request with the condition that if an additional residential unit is  constructed on the property that the current unit will be converted to storage or a garage facility and will not be used as a guest or living quarters.
Johnson:  I will second that.
Krueger:  Okay. I believe we have the findings of fact to go through.  Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?  Any response?
Johnson:  Yes.  

Krueger:  Why or why not?

Johnson:  The property will comply with the lot size to allow the condition to be removed.

Krueger:  I don't have one in the packets that where I can write on or just?
Maria Shepherd:  You can take it out and write on it.

Krueger:  I can take it out?  Okay.  So that was a yes?  And what was the why or why not?

Johnson: The property will comply with the minimum lot size, so it would be allowed to remove the old condition and build this new structure.

Krueger:  I would like to add that by purchasing the property you brought it back into compliance again which is, is a good thing.  Without the variance, is the owner deprived of a reasonable use of the property?

Williams:  I would say yes.

Krueger:  Why or why not?

Wililams:  Well because with his 50 foot lot. He could not build a new house on the property, and now with 157 feet. He will be in compliance so he should be allowed to build a residential structure to use this property. 

Krueger:  Is that stated practical difficulty due to circumstances unique to this property? 

Grob:  I would say yes because the difficulty is a condition that existed prior to purchasing the additional lot.

Krueger:  And the condition of the previous variance. 

Grob:  Yeah.
Krueger:  Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Johnson:  Yes.  The variance condition was placed on the property by the Board of Adjustment years ago.

Krueger:  Will the issuance of the variance maintain the essential character of the locality?

Williams:  I would say yes.

Krueger:  Why or why not?

Williams:  Because this will make it a conforming lot, and it will fit in nicely on Lake Belletaine.

Krueger:  Does the stated practical difficulty involve more than economic considerations?

Grob:  Yes.  In fact, I don't think that economic considerations were stated as a situation or difficulty.

Krueger:  Okay, everything was a yes. So can I have a vote?  All in favor say aye.  Anyone against same sign.  Looks like the variance is approved.  I believe you have to go and get a permit whenever you are ready to build from the County.

Martin:  I am assuming that my contractor will take care of that.

Krueger:  Oh okay.  Well then you are all set.  

Martin:  I would like to think the counsel.  I know that it is difficult to bring order out of chaos.
Grob:  It was a little more chaotic with this one.  
Krueger:  All right, next item on the agenda is Variance Application 7-V-12 by Gregg and Charlotte Appel:  Lot 11, Plat of Hayes Beach, Section 17, Township 139, Range 34, Hubbard Township on Long Lake.  Parcel #: 14.40.01200.  Part 1:  Applicants are requesting a variance from Section 502.2 of the Shoreland Management Ordinance (SMO) for less than the required 10 foot side lot line setback for a proposed new residential structure and attached decks as well as a proposed new drainfield.  Part 2:  Applicants are requesting a variance from Subdivision 2.10 of the Individual Sewage System Standards Ordinance for less than the required 20 foot setback to a building for a proposed septic drainfield.  Part 3:  Applicants are requesting a variance from Section 502.2 of the SMO for less than the required 10 foot rear lot line setback and less than the required 10 foot side lot line setback for a proposed new drainfield.  Long Lake is a recreational development lake.  
And your name?
John Mason:  Good morning.  My name is John Mason.  My address is 18610 109th Avenue Park Rapids.
Krueger:  Okay.  Would you state your reasons for the variance request?
Mason:  The reasons for the variance request, well first let's back up a little bit. I would like to amend that Part 1, it says also that the attacked decks will be encroaching on the ten foot setback, that has been changed earlier on and it didn’t make it on the Board of Adjustment’s app here I see so just the overhang only is hanging onto the ten foot setback on the South side of the property. 
Krueger:  Do you, Eric do you have a record of that change in the request?  
Buitenwerf:  Yes.  The application was amended after the public notice went out so that is the reason for the change, but we do have  
Mason:  Sorry about that.

Buitenwerf:  That documentation and the application. I corrected it to simply be the eve overhang that would not comply with the side lot line setback.
Krueger:  Okay.
Grob:  And that is what is on the drawing that we got?
Mason:  Correct. I apologize for getting that in late.  I just amended it late.  Sorry.  Back to point being reason for a variance is the skewed lot, the narrow-ish lot, long and narrow and the positioning of the homes on this lot and the neighboring lots.  They are all turned slightly to look at the lake to a degree, not to the full extent but.  My size of the home would fit on there if it was parallel to the lot lines but if it was parallel to the lot lines, it would be looking right at the neighbors home.  That is the reason for the home to be twisted slightly an encroach onto the south lot line by two foot on the wide side of the gable or on the overhang excuse me, and going to zero and three foot and thirteen foot so it would be approximately thirteen square feet of overhang over the line. As far as the drainfield goes that’s basically the same thing, with the home stretching back towards the road, the drainfield, the only feasible place for me to say would be to put the drainfield back to the South side of the garage and that just does not allow enough room to get the drainfield in there without the variance.  It will function properly.  It has wonderful drainage.  It just needs to be encroached on the south lot line by a little bit and it also needs to encroach onto the 20 foot setback of the garage.  The code or the law say to a structure dwelling but seeing as the garage is attached to the home it is falls under that policy so but it is a non-living structure that we are encroaching onto.  The homeowner was here and he wants to abide by the rules as much as he can.  He was unable to make it this morning.  He has to go back to his hometown but that is all I have.  Thank you.  
Krueger:  Any questions from the Board?  I would like to open this up to public comment.  Anyone like to speak to this item?  Okay can you go up to the microphone there and give your name and address.  Right over there. 

Buitenwerf:  Right over there Sir.  

Jerry Johnson:  Oh there.  Okay.  My name is Jerry Johnson.  I live at 13211 Breezy Pines Drive.   I am just North of where Appels are building their house.  My question is just is this going to be a one-story house or two?  A rambler style?
Mason:  It is a one story with seven foot side wall loft so basically one and a half encroaching on two stories.  Correct.
Jerry Johnson:  I really don’t have any objection to building a house is long as it's not going to be a three or four story job.  We like the Appel’s.  They are good neighbors and I would have no objection to this.  Thank you.
Grob:  Could you identify, are you a neighbor next door?
Jerry Johnson:   I am a neighbor yeah.  I live, not right next door, I am about three or four lots north of the Appel’s.  
Grob:  Okay. 
Mason:  Here’s some pictures you can look at if you want.  They are my plans.  I need them back but just thumb through them as we wait.  That’s fine. 
Jerry Johnson:  Oh.  Okay.  Will do.
Krueger:  Any other comments? Is
Selmar Erickson:  My name is Selmar Erickson, I am an adjacent landowner just down the road.  I was wondered how many times they make a variance on new construction for side line setbacks?  I mean is that fairly common to provide your answers when you are constructing new construction.  Can you make your size such that you don’t need to get a variance for the side line setbacks? 

Krueger:  He has a little different situation in my opinion because the ltos are kind of put in, not parallel or perpendicular off the lake at right angles, they are kind of skewed like this and in order to stay within the Ordinance  he would have to put his house skewed like that so what he is applying for is just simply to be able to turn it a little bit and we are only talking about what thirteen, fifteen square feet closer to the side lot? 
Mason:  That is correct.
Erickson:  When the Board did site inspections could you visualize that that was necessary or?

Krueger:  He has it very well marked out.  He had the entire property line marked out in paint, yellow spray paint and then also where the house would be and you could see brake there on the ground where that thirteen or fifteen square foot area was. 

Mason:  I believe it is near a 35 degree angle the lot lines are so it is quite a skewed.  That is a unique situation.
Erickson:  That was my only questions.  Thank you.  
Krueger:  Any other comments from the audience?
Johnson:  Just one other.  It did meet the setback on the one side and you held it from the closest neighbor away so that the eve is just over the side.  It would fit in there better the way the construction company designed it. 

Mason:  Yes.  We took into consideration going north or south and this would be the most practical and the less obtrusive way to do it. 

Krueger:   I would like to close the public comments part.  Any more comments from the Board or discussion?

Grob:  This is Ken Grob. I would just like to make an observation before we vote.  Typically, it is our intent not to allow a new construction to be a nonconforming structure and it would obviously be our desire of course to keep it out of the shore impact zone. But after the viewal and looking at how hard the architects and the builder have worked at trying to fit it on the lot and meet the requirements and recognizing that all twelve square feet or thirteen square feet and just the overhang is very minor.  To adjust for that, I think if we looked at trying to adjust for it. It is a significant change in the angle of that structure and you would be looking at the neighbors house which is not consistent with the other two neighbors who have done just that , cantered their houses to see the Lake and I think that is worth, considering how hard that they have worked to put it on the lot. I would say that I think that should be put taken into account when we decide what we're going to do .
Krueger:  I agree with that myself.  Any other comments?
Williams:  The neighbor to the South came over and visited us when we were at the lot and she thought that this would be the best way to do it.  So and her house is a considerable distance from this house so that encroachment on the sloth is minor.   

Krueger:  There are three parts to this do we do one at a time?
Buitenwerf:  It all depends on what the motion might be, as to what would be the easiest way to proceed logistically through the motions.  
Krueger:  I would open up to entertain a motion.

Grob:  Tim keeps looking at me.  Ken Grob.  I would make the motion that we accept the variance request for part one, I will talk to part one, and I realize that it does not meet the letter of the law, so to speak to the Ordinance, but the over, it is only overhang.  It is minor and the alternative, I just don't think is reasonable so I would make a recommendation that we accept the variance for part one.
Krueger:  Can I get a second?
Clairmont:  I will second.
Krueger:  Okay.  Second by Terry.  So we have to do findings of fact for each one since it was worded the way he did?
Buitwenwerf:  Uh hmm.  

Krueger:  This is for Part one only.  Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?
Grob:  I am going to say yes, although as I said it does not meet the exact letter of the law or the ordinance.  I think that the home is placed that it meets all of the other requirements; setback from the lake, setback from the other property lines, it is being placed as best possible. So therefore I think it meets the intent of protecting the Lake and the overall comprehensive plan.
Krueger:  Okay.  Without the variance, is the owner deprived of a reasonable use of the property?

Johnson:  I would say yes because he should be allowed the size of house that he is asking for.  I don't think it is unreasonable for the size of house that he is asking for to fit on that lot.

Krueger:  Is the stated practical difficulty due to circumstances unique to this property?

Williams:  I would say yes.

Krueger: And your reason?  

Williams:  Because when these lots were laid out working from the south they had nice square lots and they kept drawing the lines parallel.  When the lake angled off to the Northwest, this lot is oblique to the lake, therefore, that creates the difficulty.

Krueger:  Okay.  That leads to the next one.  Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Johnson:  Yes.  The lines were there before this owner was there.

Krueger:  Will the issuance of the variance maintain the essential character of the locality?

Grob:  I would say yes.  I think the home is being billed consistent with the neighbors and the orientation is consistent with the neighbors.
Krueger:  Does the stated practical difficulty involve more than economic considerations?

Grob:  Yes.  I don't economic considerations were stated.

Krueger:  All items, well all items don’t have to be yes but can I, all those in favor say aye.  Opposed same sign.  Okay.  Part one is approved.  Part two is the request for a variance from Subdivision 2.10 of the Individual Sewage System Ordinance for less than twenty foot setback from to a building for a proposed septic drainfield.  Any discussion from the Board on that?

Variance Application 7-V-12 by Gregg and Charlotte Appel:  Lot 11, Plat of Hayes Beach, Section 17, Township 139, Range 34, Hubbard Township on Long Lake.  Parcel #: 14.40.01200.  Part 1:  Applicants are requesting a variance from Section 502.2 of the Shoreland Management Ordinance (SMO) for less than the required 10 foot side lot line setback for a proposed new residential structure and attached decks as well as a proposed new drainfield.  Part 2:  Applicants are requesting a variance from Subdivision 2.10 of the Individual Sewage System Standards Ordinance for less than the required 20 foot setback to a building for a proposed septic drainfield.  Part 3:  Applicants are requesting a variance from Section 502.2 of the SMO for less than the required 10 foot rear lot line setback and less than the required 10 foot side lot line setback for a proposed new drainfield.  Long Lake is a recreational development lake.  
Johnson:  I see no problem with that, the encroachment. 

Krueger:  Any others?  Anyone from the audience like to address part two?  No?  Okay.  Any further discussion?  I would entertain a motion.  

Grob:  I would make the motion that we accept the ESO departments recommendation for approval of parts two and three.  

Krueger:  Okay.  Save us some time there.

Mason:  Thank you.

Krueger:  All right.  Can I get a second that motion?
Johnson:  I will second that. 

Krueger:  Okay.  Findings of fact for parts two and three.  Is the variance in harmony with the intent of the conference the plan, zoning ordinance and State Shoreland Management Rules?

Johnson:  Yes the septic drainfield will meet the 150 foot ordinary high water setback.

Krueger:  Without the variance, is the owner deprived a reasonable use of the property?

Johnson:  Yes.  He should be able to have a drainfield on site, and that is the logical place for it.

Krueger:  Is the stated practical difficulty due to circumstances unique to this property?
Grob:  Yeah, I guess I would say yes.  Trying to meet the 150 foot setback and the house site setup is such that this is the only possible alternative for a drainfield.

Krueger:  Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Johnson:  Yeah, previous disruptions of the soil and use of the property was out of the current owners control.

Krueger:  Will the issuance of the variance maintain the essential character of the locality?
Johnson:  Yes.  You won't see it.  It is underground, that system.

Krueger:  Okay.  Does the stated practical difficulty involve more than economic considerations?  Ah we are closed for public comment right now. Okay we are back to number six.  Does the stated practical difficulty involve more than economic considerations?

Williams:  Yes.  Economics didn’t have a factor in this decision.

Krueger:  Okay.  All in favor say aye. Not approved same sign.  It looks like all three of your requests are approved.  

Mason:  Thank you.

Krueger:  Yup.  Do we have any other business to bring up?

Buitenwerf:  The only other thing to mention, would be the, I think you'll received a copy of the land use training on April 12th?  I would ask that you please RSVP to let me know if you will be attending are not so that we can get a headcount and registrations submitted.  That is the only other additional item that I got for you.

Krueger:  Can I save a phone call and let you know now that I will be able to go?

Grob:  I am in.  You can put me down Eric.

Johnson:  Yup.  I am in.  

Krueger:  Anyone else?  Motion to adjourn?

Grob:  So moved.  

Kruger:  Seconded?

Clairmont:  Yup.

Krueger:  I think we are done.

The meeting was adjourned at 9:31 a.m. 

