Hubbard County

Board of Adjustment

August 15, 2011 at 9:00 a.m.

Chairperson Cole opened the meeting with the following members present:  Charles “Chick” Knight, Earl Benson, Jerry Cole, Arnold Christianson, and Lou Schwindt.  Also present were Environmental Services Officer Eric Buitenwerf and Recording Secretary Maria Shepherd.  

Cole:  I would like to call the Hubbard County Board of Adjustment August 2011 meeting to order.  I will ask members of the audience to please sign in on the clipboard in the back and if during the public input portion of the meeting we would ask that you would use the microphone located on your left.  Please give your name and address so that it can be made part of the record.  Also if you have cell phones, we request that you put them in silent mode or whatever mode they can be in so they don’t interrupt the meeting.  If it is necessary to take a call, please go out in the hall and do it.  Before we go any further, and I understand quite a few people in the audience are concerned with the Rice Bay variance, the people who have requested the variance have asked that it be tabled until the September meeting and therefore it will be put on the agenda for next September.  At this point I will introduce the Board.  Starting on my left is Chick Knight, Earl Benson.  I am Jerry Cole.  Arnie Christianson.  Lou Schwindt.  Eric Buitenwerf and our recording secretary Maria Shepherd.  Let us move into the old business.  Has everybody had an opportunity to read the minutes from the July meeting?  

Christianson:  I move to approve them.

Cole:  A motion from Arnie to approve. 

Benson:  Second.

Cole:  Second by Earl.  All in favor.  Opposed same sign.  The minutes are approved. 
The next matter of old business is variance application 40-V-11 by Ardeth and Everette Duthoy:  Government Lot 2, Section 18, Township 140, Range 33, Nevis Township on Lake Belletaine.  Parcel # 21.18.00200.  Applicants are requesting a variance from Sections 502.2 and 707.1 of the Shoreland Management Ordinance and Subdivision 2.10 of Individual Sewage System Standards Ordinance to make an unimproved lot into an improved lot, construct a new residential structure at less then the required 100 feet ordinary high water setback, park an RV on the lot at less than the required 100 foot ordinary high water setback until a residence is constructed, and construct a home at less than the required 10 foot setback from a septic tank and less than the required 20 feet setback from a drainfield.  Lake Belletaine is a recreational development lake.  
Now it is my understanding that the requestors are not available for the meeting today because of prior commitments.  Do we have any input on this for correspondence since the last meeting? 
Buitenwerf:  Yes we did receive one letter since last month’s meeting.
Cole:  Would you go ahead and please read that into the record?
Buitenwerf:  Sure.  Actually I correct, sorry I correct that.  This letter was read in at last month’s meeting so we do not have any other written correspondence on the application.
Cole:  All right.  Thank you.  We went back out and took a look at this property last Thursday.  Chick do you have any other comments on this?
Knight:  No.  The County went out and made the measurements and so I agree with the County measurements and so I don’t have a problem.
Cole:  Earl?
Benson:  I don’t have any problem with it.
Cole:  Same comment.  Arnie?
Christianson:  Same.
Cole:  Lou?
Schwindt:  I had no other questions.
Cole:  At this point we will ask the public if anyone would like to speak concerning this particular variance.  Yes Doug.
Doug Kingsley:  My name is Doug Kingsley.  I am with the Minnesota Department of Natural Resources Fisheries here in Park Rapids.  As you may be aware of in the late 1990s and early 2000s, water levels in Lake Belletaine had risen to the point where it was affecting some properties and such structures.  Some of those structures had been constructed with variances to Ordinance setbacks.  As a result, several studies were commissioned and a works of improvement project was initiated.  As a result of those studies and in their works of improvement recommendation report to Hubbard County Board, the Hubbard County SWCD recommended and I quote, “Applications for variances from controlling Ordinances should be held to a very high standard and any potential contributions to water level management issues should be identified.  Setbacks from ordinary high water levels are intended to reduce the amount of runoff from impervious surfaces that enter the lake by allowing that runoff to infiltrate down into ground water rather than directly into the lake.  As you may be aware, water levels on Belletaine decreased during the late 2000s but are again rising and becoming an issue once again.  It is my understanding that there is adequate room on the applicant’s property to meet setback requirements of the Ordinance and I would request that this, request, I would recommend that this request be denied.  Thank you.
Cole:  Thank you Doug.  One further comment to the audience - we have increased the time individuals are given to five minutes each.  If anyone wants make a comment, please do. We would like to hear from everyone.  Thank you.
Dan Kittilson:  Good morning.  Dan Kittilson 22924 County 7.  I would like to thank the Board again to have an opportunity to speak at this meeting.  I am representing Hubbard County COLA and as I said at the last month’s meeting on this variance request and Doug Kingsley just addressed that issue, that the water levels on Lake Belletaine are again rising.  I think you were all aware of all the issues that occurred with that and I think that a lot of the problems on Belletaine where as Doug stated because people built too close to the lake.  COLA would support the ESO’s position that was stated at the last variance meeting to deny this application.  If you don’t deny it, we would support that you move this back as far as you possibly can and another option would be to reduce the size of the structure. The structure appears to be quite large. If you could reduce the size, that would give you more options in moving the structure back so it meets the setback requirements.  Thank you.

Cole:  Is there anyone else in the public that would like to speak on this variance?  Seeing none, we will close the public input portion of the discussion on this variance.  Is there any other discussion from the Board?  I know when we went up and looked up we did have ESO go out and give us the maximum distances that they could place their structure and still be as close as they could be in compliance with the septic systems.  What would the Board like to do with this variance?
Benson:  I think that shoreline there, I walked out there, and I think there is at least a four to six foot bank there, and a drop off before it gets to the water.  So it’s not like it is right up to the edge right now.  So I will make a motion to approve variance application 40-V-11 for Ardeth and Everette Duthoy.

Cole:  We have a motion to approve from Earl.  Do I hear a second?
Knight:  Second.
Cole:  Second by Chick.  We will now…
Buitenwerf:  Mr. Chairman, if I may just a question to clarify.  Since the applicant’s sketch had measurements that didn’t match the actual measurements from our office, would your approval be per the measurements and sketch that our office drew up? 
Benson:  Yes.
Buitenwerf:  Okay.  Thanks.  I just wanted to clarify that.

Benson:  Sixty-four foot setback right?  

Buitenwerf:  Well it is 53 feet at one point.

Cole:  Thank you Eric.
Benson:  Right.

Buitenwerf:  Thanks.  
Cole:  We will now answer the findings of fact.  1. Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?

Benson: I would say yes.  It is a small lot and they are moving the building as far away from the lake as the lot will allow.
Cole:  2. Without the variance, is the landowner deprived of a reasonable use of the property?

Benson:  I would say yes.  If it wasn’t passed, then he couldn’t build a house and a garage.
Cole:  3. Is the stated practical difficulty due to circumstances unique to the property?

Benson:  I would say yes.  The practical difficulty is a small lot.
Cole:  4. Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Benson:  I would say yes again it is the size of the lot.  
Cole:  5. Will the issuance of the variance maintain the essential character of the locality?

Benson:  I would say yes.  It will remain residential lakeshore.
Cole:  6. Does the stated practical difficulty involve more than economic considerations?

Benson:  I would say that economic considerations were not a factor.

Cole:  Thank you.  Any other discussion from the Board?  Hearing none, we will call the motion all in favor?  Opposed same sign?  Your variance 40-V-11 has been approved.  
We will now move into new business.  Variance application 44-V-11 by Larry and Claudia Sundquist:  The North ½ of Lot 2, Pleasant View, Section 12, Township 145, Range 34, Rockwood Township on Lake Plantagenet.  Parcel # 22.37.00300.  Part 1:  Applicants are requesting a variance from Section 4, Subdivision A.1.a.1.b of the Subdivision Ordinance to adjust a property line between two nonconforming nonriparian lots.  Part 2:  Applicants are requesting a variance from Section 502.2 of Shoreland Management Ordinance for less than the required 10 foot side lot line setback to an existing dwelling unit as part of the proposed property line adjustment described in Part 1.  Lake Plantagenet is a recreational development lake.  
Would the Sundquists please come forward?  We will ask you to give your names and address please.
Larry Sundquist:  Larry Sundquist, 50716 Woodcamp Drive, Bemidji.
Claudia Sundquist:   I am Claudia Sundquist.
Cole:  Thank you.  Would you describe the situation and the reason for the variance please?
Larry Sundquist:  Well our house, we purchased the house in 1974 and it borders Rockwood Township Cemetery.  In 1978, at that time they were going to plot new gravesites in the cemetery and they surveyed the line.  At that time, they alerted us that our house was twelve feet over on cemetery property.  So we did purchase, the cemetery lot was 114.65 and we purchased the 14.65 feet from the township to put the house within the boundaries and we thought everything was good. Then two years ago, the township surveyed the cemetery again because there was an access road going down to the lake on the north side of it and we were alerted that the corner of our house was still about three feet over on the cemetery line. So I got with the Township and we are working with the township.  It appears that the whole problem the ‘78 survey showed the house as sitting parallel on the property where it is actually angled.  So the front part of our house is within the boundary, but the back part of the house is now about three feet over the line still.  In order to come up with a fair resolution everybody who we agreed to do a land swap where we would give up 1200 square feet and the township would give up 1200 square feet and just put a jog in the line to being everything, to put the house and the buildings back where they should be. 

Cole:  Thank you.  Earl do you have any comments on this?

Benson:  No I go along with him.  I don’t see any reason you would want your home in a cemetery.
Cole:  I agree with Earl and it looks like you have been very cooperative with the township and the township is very cooperative with you.  Arnie?
Christianson:  I go along with it.
Schwindt:  Yeah I don’t have any problems with it.  There was a township representative at the site when we were out there looking at it.  It looks like they are in agreement with what you guys are trying to do to make that swap so that you would be totally on your own property and they won’t loose any ground from the cemetery so to me it makes good sense.  It is a reasonable solution.
Cole:  Chick?
Knight:  I think it is wonderful that you have worked it out the way you did.  I wish more people that had a line difference would make an adjustment such as you.  I have no problem with this.

Cole:  Thank you.  Eric do we have any correspondence on this request?
Buitenwerf:  No we did not receive any.
Cole:  Thank you.  We will open this variance up to the public.  Would anyone like to make a comment?
Gene Bakke:  I will just make a brief comment.  I am chairman of the Board at Rockwood Township and we worked with the Sundquists and other neighbors on the cemetery issue.  Some interested parties have members buried there and they didn’t want the cemetery any smaller.  So over a period of time and negotiations, this is the agreement that we came up with to satisfy everybody; keep the cemetery the same size, allow the Sundquists to have their buildings on their own property.  So we are very pleased with this proposal.  Thank you.   
Cole:  Thank you.  

Knight:  Get his name.  Get his name.
Cole:  Oh.  Would you give your name please and address?
Gene Bakke:  Oh.  I’m sorry.  Gene Bakke, 49602 Thistle Drive, the mailing address is Bemidji, but I’m the chairman of the Rockwood Township Board.
Cole:  Thank you.  Thank you Chick.  Are there any other comments on this variance from the public?  Seeing none, we will close the public input portion.  Any other comments from the Board?  What would the Board like to do with this variance?
Knight:  Did he have any letters?
Cole:  No.  No.
Knight:  I move that we accept their proposal.

Cole:  We have a motion from Chick to accept variance 44-V-11 as submitted.  Do I hear a second?
Christianson:  Second it.
Cole:  Second by Arnie.  We will go through findings of fact if I can find the right sheet.  1. Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?

Knight:   It isn’t entirely with plan, but they should be complimented on making this adjustment.  
Cole:  2. Without the variance, is the landowner deprived of a reasonable use of the property?

Knight:  I would have to say yes it is an agreement between the two and it makes an agreement possible. 
Cole:  3. Is the stated practical difficulty due to circumstances unique to the property?

Knight:  I would say yes.  Years ago they made an original survey and found out, thought the house was in the right shape and the new one suggested that it wasn’t so this just making an adjustment.  
Cole:  4. Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Knight:  I don’t know who you’d blame, but it would be the previous surveyor I guess.
Cole:  5. Will the issuance of the variance maintain the essential character of the locality?

Knight:  No question about it.
Cole:  6. Does the stated practical difficulty involve more than economic considerations?

Knight:  No economic considerations involved.
Cole:  At this point, we will call the motion all in favor?  Opposed same sign.  Your variance is approved.
Larry Sundquist:  Thank you.
Claudia Sundquist:  Thank you.  
Cole:  The third item on the agenda is variance application 45-V-11 by Thomas Fox Etal:  Lot 7, Red Wing, Section 4, Township 140, Range 33, Nevis Township on Shallow Lake.  Parcel # 21.50.00500.  Applicants are requesting an after-the-fact variance from Sections 502.1 and 704.7 of the Shoreland Management Ordinance for an addition to a structure previously approved by variance that does not meet the 100 foot ordinary high water setback.  Also requesting a variance to have the condition placed on variance 95-53 (that no further buildings/additions be allowed on the lot) be revoked.  Shallow Lake is a recreational development lake.  
Good Morning.  Can we have your name and address please?
Rick Knowlton:  Good morning.  My name is Rick Knowlton.  I am also an owner of the property and my address is 31370 68th Avenue Way, Cannon Falls, Minnesota.
Cole:  And could you give us a little history on what’s going on with this property.
Rick Knowlton:  I guess back in ‘95 we did take out a permit to remodel and added on an addition of a deck, a wrap-around deck and that work was completed in 1995.  After that somewhere around 2003, I believe, we added, built onto, or we didn’t build onto, we just built on top of the existing deck a 12’ by 12’ entry way – porch.  And I guess that is what we are asking for.  The variance at that time we had permission in ‘95 to build the deck, and we are building on top of that foundation and we did not get a permit for that. 
Cole:  Okay.  Thank you.  We looked at this property on Thursday.  The addition seems to conform with the building. Unfortunately they never did get a permit to do it.  I think I will see what the rest of the Board says on this before I stick my foot in my mouth.  Arnie? 

Christianson:  I don’t have any questions.
Cole:  Lou?
Schwindt:  Yeah, this is tough because as far as an entry to a house is concerned, I don’t have a problem with a little bit of protection or shelter over the doorway so that you don’t get a lot of ice build up or stuff like that when you are getting in and out of the house to try and protect a small area for entry purposes.  In my opinion a 12 ’X 12’ porch or covered area for entry purposes is a little too large.  I realize that it was built on top of an existing deck, but my opinion would be that you need to cut that down in size, no larger than we have been allowing for entry protection to keep you from getting wet when you step out the door for a second to see what the weather is like or for ice or slippery so you can get into the house safely.  I think you could do that.  I think you could scale that back to maybe four feet and comply with the Ordinance that said no additional building would be allowed on house, no additions.  From my point of view, you need to either remove it or at least scale it back to four feet.
Rick Knowlton:  I guess it would kind of ruin the aesthetics or the use of the area.  Our cabin is fairly small.  We are only, prior to this addition we were only 760 square feet on the footprint and with this 12 ’X 12’ porch, which we do not heat and we do not air condition, we do not use it in the wintertime - that only added another 120 square foot.  So the total square footage of our footprint of our cabin is still only 904 square feet with the addition.  Back in ‘95 we did not go to the full 50% what they allowed at that time for an addition.   So I think if you are allowing four, I think with the extra square footage that we did not expand to, I think we would still be within you know our 50% increase of square footage.  We basically when we added onto the cabin, we added that little 10’ X 12’ bedroom and four feet onto the living room area there. 

Schwindt:  Was it an add on to the existing cabin or was it a tear down and a total rebuild of the existing cabin?
Rick Knowlton:  It was an add on.  The existing cabin has been there and I believe if any of the Board members were, this permit was issued in ‘95 at that point we put a foundation under probably about two thirds of the cabin and adjust, we didn’t go any further closer to the lake.  We just squared it up with the lake.  And at that time we added four foot by twenty onto the kind of like the living family room area and that 10’ X 12’ little bedroom area in the back.  At that point we weren’t to our 50% square footage.  So we would have been allowed to go a little further with our expansion. 

Schwindt:  I don’t have any other questions right now. 

Cole:  Chick?
Knight:  I just want to listen more.  
Cole:  Earl?
Benson:  Why did they put on the previous variance that no further building additions would be allowed?
Rick Knowlton:  I don’t know.  I think maybe because we were, we had added onto an existing small cabin, but it wasn’t noted that at that time we didn’t go to our, I think its allowed 50% and I don’t know if that Ordinance has been changed since that time to go to a ratio of the square footage of your footprint to what your lot size is since ‘95.  I don’t know.  
Benson:  So if you wanted to build a garage, you couldn’t even build one then right?
Rick Knowlton:  I don’t know if that pertains to the living space of the cabin, no further additions or does it pertain to the lot?  That was one of the things Eric was, you explained to me that we had to take that off, that no further additions before this variance could even be voted on.
Buitenwerf:  Yeah the variance from ‘95 stipulated that there be no further buildings or additions to existing buildings allowed.  So anything that they would do since that date required a variance.
Benson:  I don’t have anything else.

Cole:  Did we have any communications on this particular variance Eric?
Buitenwerf:  No.
Cole:  No communication.  Would anyone in the public like to speak on this particular, yes ma’am go ahead.
Janine Weideman: My name is Janine Weideman, 26567 Inlet Trail. I am a COLA board member and I am speaking on behalf of COLA.  We agree with Eric’s recommendation that this variance be denied and that the addition be removed.  There are no facts to support the granting of this variance.  We agree with Eric’s assessment that questions 4, 7, and 8 on the findings of fact cannot be answered yes.  On number four, were the circumstances causing the practical difficulty created by someone or something other than the landowner?  We do not believe so.  The landowner created the need fro the variance by violating the condition in 1995 that no further building be done on the property.  There was an after the fact variance in 1995 for a storage shed in Eric’s report and that appeal in October of ‘95 was at the time that the stipulation was put on the variance that no further building be allowed.  Number seven; why did the applicant fail to obtain a variance or comply with applicable requirements before commencing work?  Did the applicant act in good faith?  It does not appear that the applicant did act in good faith.  The applicant knew about the variance and the condition placed on that since 1995.  And number eight, did the applicant attempt to comply with the law by obtaining the proper permits?  No he did not.  An addition was built without permit.  In addition we would like to comment on four other questions on the findings of fact form that must be considered.   The property owner has used the property since 1995.  I think that benefit Number two; without the variance is the owner deprived of a reasonable use of the property?  No.  The property owner has used this property in a reasonable manner since 1995.  And number three; is the practical difficulty due to circumstances unique to this property?  No, there is nothing unique about this property.  And then finally on number thirteen and fourteen.  Would the minimum benefits to the County appear to be far outweighed by the detriment the applicant would suffer if forced to remove the structure?  No I think the benefit to the County is substantial and that it allows people to understand that they cannot build without a variance or getting the proper approvals and those they cannot do something illegally and be excused for doing that.  And the same under number fourteen, in light of all the above factors, would denying a variance serve the interest of justice?  Yes and for the same reasons stated above.  The public needs to understand that the laws must be followed and that they must get the proper approval before going ahead and doing the building.  Thank you.  

Cole:  Is there any other public comment?  We will close the public input portion.  Do you have any other comment on this sir?
Rick Knowlton:  I guess I’ll just go back to what I said earlier.  In ‘95 we didn’t, we didn’t go to our 50% square footage that we could have at the time so take that into consideration.  Also the consideration that the cabin is fairly small anyway, 760 square feet prior to this 144 square feet.  The addition fits the lot and it is unique.  It is something that we feel is needed for the use of the cabin.

Cole:  Any other comment from the Board?  What would the Board like to do with this variance?  I will make a motion to deny variance application 45-V-11 as presented.  Do I hear a second?

Schwindt:  Second it.
Cole:  Seconded by Lou.  We will go through the findings of fact and this will be an after-the-fact variance finding of fact.  1. Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?

Cole:  I would say no it isn’t.  It is an addition that was put on the property without permit and beyond the privileges that were given in a 1995 variance.  
Cole:  2. Without the variance, is the landowner deprived of a reasonable use of the property?

Cole:  No.  I believe he can still use the property as a cabin, a seasonal cabin.
Cole:  3. Is the stated practical difficulty due to circumstances unique to the property?

Cole:  No actually it was created by the owner when he built the addition.  
Cole:  4. Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Cole:  No I believe it was created by the landowner.  
Cole:  5. Will the issuance of the variance maintain the essential character of the locality?

Cole:   I would say yes there are small lots.  There are similar buildings on the other lots.
Cole:  6. Does the stated practical difficulty involve more than economic considerations?

Cole:  Yes they wanted to expand the cabin to cover an entry way but it is not necessary. 
Cole:  7. Why did the applicant fail to obtain a variance/or comply with the applicable requirements before commencing work?  Did the applicant act in good faith?  
Cole:  I think the situation was that he didn’t feel he used all 50% of what was granted in the 1995 variance so he thought he could go ahead without a permit.  Unfortunately that is not the case.  

Cole:  8.  Did the applicant attempt to comply with the law by obtaining the proper permits?  
Cole:  I would say no again for the reasons stated in item seven.

Cole:  9. Did the applicant obtain a permit from another entity that violated the law?  
Cole:  None that I am aware of.
Cole:  10. Did the applicant make a substantial investment in the property?
Cole:  I believe it probably cost a quite a bit for the expansion of the cabin; however, it being a seasonal cabin, it would be much less than if it were a year-round residence.
Cole: 11. Did the applicant complete the repairs/construction before the applicant was informed of the impropriety? 

Cole:  I believe you didn’t know that there was a problem with it until someone came out and saw it.

Cole:  12. Are there other similar structures in the neighborhood?  
Cole:  Yes there are some similar structures; however, I am not sure if there were expansion or not to them.
Cole:  13. Would the minimum benefits to the county appear to be far outweighed by the detriment the applicant would suffer if forced to remove the structure?  
Cole:  I would say no.  He will lose some materials; however, he can still have his deck at that point and somewhere along the line, we need to stop these things from happening.
Cole:  14.  In light of all of the above factors, would denying a variance serve the interests of justice?  
Cole:  I would say no in as much as it is an illegal expansion to an existing cabin. 

Cole:  Is there any other comment from the Board?  At this point we will… yes sir.

Benson:  Well I would just like say one thing and I know this went about this all the wrong way and stuff like that, but many times we have allowed an addition onto a cabin like his, which is no closer to the lake and we have done it many, many times.  Other than the fact that this is an after-the-fact and all that, it is nothing different than what we have always done before.
Cole:  Is there any other comments from the Board?
Rick Knowlton:  Can I say one thing please?  We didn’t build closer to the lake like you just said.  We also built on the existing deck that was approved so the footings that were on the deck now serve as the footing for this porch.  It is a, like I said before, our cabin is fairly small and this 12’ X 12’ addition adds to the uniqueness and our neighbors to both sides have no problem with this addition and also there have been on these nine lots in this Red Wing Addition, there has been three new places built within the last ten years, some within five that are larger in square footage than our particular cabin so we are still smaller and on the same size lot  as two doors to our left and one door to right.  They have larger cabins and were allowed to build on the same lot size.  That is my only recourse I guess.
Cole:  Thank you.  Is there any other comment from the Board?  Hearing none, we will call the motion, all in favor say aye?  Opposed same sign?  Arnie and Earl vote opposed.  Your variance is denied.  
The next item on the agenda is variance application 46-V-11 by Raymond and Cheryl Kangas:  Lots 8 and 9 and the North 25 feet of Lot 10, Block 5, Highland Park, Section 9, Township 140, Range 33, Nevis Township on Lake Belletaine.  Parcel # 21.40.03400.  Applicants are requesting a variance from Section 502.2 of the Shoreland Management Ordinance for a proposed garage addition to a non-conforming structure that will not meet the required 10 foot side lot line setback.  Lake Belletaine is a recreational development lake.  
Good morning.  Could we have your names and address please?
Ray Kangas:  Good morning.  Ray Kangas, we live at 6235 78th Lane, Greenfield right now but by the first of September we will be at 20516 Fairwood Drive.
Cole:  Thank you and the reason for the request please?
Ray Kangas:  The reason for the request is when we live there full time, we want to have this garage so we have the finished floor of the garage at the same level as the house; it will help immensely for getting Cherrie in the house.
Cole:  Thank you.  We looked at this property on Thursday.  Lou do you have any comments?

Schwindt:  Basically what you are requesting is a side lot. 
Ray Kangas:  Setback.

Schwindt:  Setback, some relief there.  What is going to be the exact distance from the garage to the lot line?  Six feet like the drawing shows?
Ray Kangas:  The footing was going to be, I think about five foot eight so if we go with a two foot overhang, it would be three foot eight to the overhang.  We can go less with the overhang.
Schwindt:  Now we looked at it on both sides.  There’s really no other place that I could see that the garage could be built.
Ray Kangas:  Not without putting a lot of dirt.
Schwindt:  And the actual size of the garage going to be twenty feet?

Ray Kangas:  That is correct.

Schwindt:  So the garage in itself is not excessively wide.  I really couldn’t see any other place to put that garage or make it any smaller so I guess I wouldn’t be opposed to it.
Cole:  Chick?
Knight:  I was concerned with the water runoff and you bringing the garage up to the height with the house so that would do that.  I still think you need to keep the water run off from that.  I have no objection for your request.  I think it is a reasonable request and under the circumstances.  

Cole:  Earl?
Benson:  How wide did you say that garage is?
Ray Kangas:  The garage will be 20’ X 28’.
Benson:  Twenty by what?
Ray Kangas:  20’ X 28’.
Benson:  Couldn’t you cut that 28 down a little bit?
Ray Kangas:  That’s the length.

Benson:  Oh, the length, okay.  I thought it was across there.  All right I have no problem.
Cole:  Yeah and we mentioned the water run off out, when we were out there and I believe the gentleman has agreed to put up gutters and some sort of downspout to hopefully maintain any possible erosion that could occur.  Do we have any correspondence on this particular request Eric?
Buitenwerf:  Yes we received one letter.
Cole:  Would you please read that into the record please?
Buitenwerf:  Sure.
· Written Correspondence by Dorothy Welle, dated August 9, 2011 was read into the record.  See Exhibit “A” on file with Environmental Services Office.
Cole:  No other correspondence?  Was there any comment from the audience on this particular variance?  Seeing none, we will close public input.  Any other comment from the Board?
Schwindt:  This is Lou.  I just had a question.  On that letter that was read into the record from your neighbor; is that the neighbor that would be directly affected by the lot line.
Ray Kangas:  No that would be Donna Voigt. 
Donna Voigt:  I am directly affected.
Schwindt:  My question was is the neighbor who is closest to this lot line have any objections? Do we have anything to substantiate that?
Donna Voigt:  No.  She lives up on the, almost on the, almost a block away.

Ray Kangas:  Donna is out next door neighbor.

Donna Voigt:  I have the adjoining; we have the adjoining lot to where he is planning on…
Schwindt:  And you have no objections?
Donna Voigt:  No I do not.
Schwnidt:  Okay.  Thank you.  That answers my question.
Cole:  Could we have your name and address please?
Donna Voigt:  My name is Donna Voigt and I have adjoining, we have the adjoining lot to the Kangas’.
Cole:  Thank you ma’am.  Any other comment from the Board on this particular variance? 

Benson:  I have none.
Cole:  Seeing none do I hear a motion?
Schwindt:  Yeah I’ll move to approve variance application 46-V-11 by Raymond and Cheryl Kangas.
Cole:  Motion to approve by Lou.  

Benson:  Second.

Cole:  Second by Earl.  We will go to the findings of fact.  This is the standard findings of fact right Eric?

Buitenwerf:  Uh huh.
Cole:  1. Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?

Schwindt:  I would say yes.  The request is for an addition, a garage to an existing garage.  The garage is going to be sized fairly modest in my opinion twenty feet wide; however, that puts him closer to the property line and I think there is no other place on the property that he can put a garage. 

Cole:  2. Without the variance, is the landowner deprived of a reasonable use of the property?

Schwindt:  I would say a garage would be a necessity on most properties if you want to live there in the wintertime and this is their plan.
Cole:  3. Is the stated practical difficulty due to circumstances unique to the property?

Schwindt:  Yes it is the location of the house to the property line and to put a garage, this is the only place you can put it and that encroaches on the setback from the property line. 
Cole:  4. Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Schwindt:  I would say the difficulty is the location of the dwelling now is too close where a garage cannot fit properly between there and the property line.  
Cole:  5. Will the issuance of the variance maintain the essential character of the locality?

Schwindt:  I would say yes.  This is lakeshore property and will remain lakeshore property.
Cole:  6. Does the stated practical difficulty involve more than economic considerations?

Schwindt:  No economic considerations were involved.         
Cole:  Thank you Lou.  Any other comment from the Board?  Seeing none, call the motion, all in favor?  Opposed same sign. Your variance is approved.
Ray Kangas:  Thank you. 

Cole:  Give the office a couple of days before you pull your permit.  It takes a while to get the paperwork through the mill.

Ray Kangas:  All right.  Okay.  Thank you.  

Cheryl Kangas:  Thank you.
Cole:  The next item on the agenda is variance application 47-V-11 by the Rice Bay Owners Association.  This variance has been tabled until the September meeting.  The letter to table has been received by Eric and we will take comments at that time.  
The next item is variance application 48-V-11 by Happy Days Resort: Bryan and Heidi Wormley:  Part of Government Lot 3, Section 16, Township 141, Range 33, Mantrap Township on West Crooked Lake.  Parcel # 20.16.00110.  Applicants are requesting a variance from Section 502.1 of the Shoreland Management Ordinance for less than the required 150 foot ordinary high water mark structure setback to replace an existing non-conforming structure with a new structure to be located in the shore impact zone.  West Crooked Lake is a natural environment lake.  Good morning.  Can we have your name please?
Bryan Wormley:  Morning.  I am Bryan Wormley we live at 25951 County 86, Happy Days Resort.
Cole:  Thank you and briefly describe what you are looking for as far as a variance.
Bryan Wormley:  Basically what we are looking to do is rebuild our existing house very, almost identical to the existing footprint that is there.  Part of our situation is that the basement now sits pretty much, almost equal with the water table so we are looking for separation off of the water table as well.  We are sitting at a certain distance from that lake which we can talk about.  It is a situation where we have snow impact on the roof so I am looking to change the pitch of the roof to accommodate that because I am getting older and climbing on the roof is not a good situation to shovel snow and ice off like it is right now.  Our roof is in need of repair.  Our foundation is crumbling.  We can’t finish the basement whatsoever because part of the basement wall has fallen in at that point.  We are looking at basically rebuilding the existing footprint with the addition of the two, the porch on the away from the lake and the covered walkway.  This is all for the lodge side on the lodge itself to accommodate handicap accessibility and also and in that we will be having a handicap accessible bathroom to accommodate the guests because my guests are getting older as well.  That is a quick synopsis of what we are looking at doing.

Cole:  Thank you.  We looked at this property last Thursday.  Earl do you have any comments?
Benson:  Yeah you need a new lodge.  I don’t think there is any place else to put it.  You are in agreement with us that you would move the foundation part of it back six feet?
Bryan Wormley:  Six feet, you mean we were looking for the 50 foot threshold. Is that what we were looking at?
Benson:  Right.
Bryan Wormley:  That would be two feet.  

Benson:  There was room to move it back six feet from what we measured out there.

Bryan Wormley:  Okay.  If we do that, can I slide it away from the road lateral?

Benson:  As long as you aren’t going closer to the lake.

Bryan Wormley:  I can make it work.
Benson:  I looked at across the road there which would be a safety factor anyhow because there is a lot of traffic on that road, but that’s pretty much wetlands back there, isn’t it?

Bryan Wormley:  Yes.

Benson:  So I see there’s, feel there’s no other place to put it.  If you move it back six feet.   
Bryan Wormley:  I can make it work.

Cole:  I agree with Earl’s comment.  He does have a lot of land, but if he was to relocate that lodge, it would be a safety concern I am afraid to anyone that came to use his cabins.  So I agree with what Earl has outlined on this property.  Arnie?
Christianson:  I agree with him.
Cole: Lou?
Schwindt:  We were out there.  We were discussing lots of different possibilities for that house lodge combination.  Moving it back was one of them and then you are also proposing to make two small additions; one is a porch entry? 
Bryan Wormley:  Correct.
Schwindt:  Otherwise you would be using the exact same footprint, but just sliding it back?
Bryan Wormley:  Correct.  I am looking at a covered porch on that facing, towards the garage, away from the lake towards the garage, that was covered porch on the lodge and then it would be the entry which would essentially bridge the gap to the driveway there to allow one level access to the lodge.

Schwindt:  Is there anything going to change from what we are showing as a drawing here except for the numbers, distant from the water?
Bryan Wormley:  No.
Schwindt:  I don’t have any other questions.
Cole:  Chick?
Knight:    I am concerned about it because you said water comes in the basement as it is now so therefore if you move it back why you would need, it seems like you would need some additional fill to get it above the water table or at least get it away from the water problem as I see it.  I have no objection to you moving it back; I think it is a wise thing to do.  But I do, I am concerned about the water and the water table situation.  I am sure you will solve that.  

Bryan Wormley:  With in moving it back six feet in that adjustment that is going to help with that situation as far as the amount of fill that would be required so that in hind sight is probably a good move.
Cole:  Eric, did we have any communication on this request?
Buitenwerf:  No we have not received any.
Cole:  I would like to mention, I know the contractor that this gentleman is working with and he is an environmentally sound contractor.   He will do the right thing as far as the building goes.  Is there any comment from the public on this particular variance?
Chuck Diessner:  Chuck Diessner, 24328 Hazelwood Drive, speaking on behalf of COLA.  I understand the discussion you gentlemen are having with regard to the application but one thing again that’s not happening here is you’re not looking at the findings of fact form.  Mr. Benson, you made a comment that in the past you granted a lot of variances for additions to cabins and that it true.  Ignoring whether they were legal or illegal under the new State law and under your new amended Ordinance you can’t do that anymore, very, very rare circumstances.  And as we have talked before, the new law makes if very difficult for you gentlemen to do what you would like to do; you would like to accommodate the applicant, but you have got to follow the state law.  We have a situation here.  Remember Mr. Knight said at I think the previous meeting the shoreland impact zone is sacrosanct.  So why was it sacrosanct a month ago when you denied a variance for a couple to expand their home in the shore impact zone, but the drift I am getting from you gentlemen today is it’s not somehow it’s not sacrosanct in this case.  There is no legitimate practical difficulty here under the State standard or under the standard that has been adopted by the County Board in amending your Ordinance.  If he wants to rebuild what is there in the impact zone we all know that he can do that.  There is no legal justification for expanding.  Thank you.   

Cole:  Any other comment from the public?  Seeing none, we will close the public comment input portion.  Are there any other comments from the Board?
Benson:  Well I am kind of lost here.  I thought this was going to be the same footprint?
Bryan Wormley:  Except for that porch going towards the garage.
Benson:  That’s on the back side of it?
Bryan Wormley:  Right.  Away from the lake.

Benson:  Okay.
Knight:  It is the same footprint.  We are just moving it back six feet and that’s out of the shore impact zone.
Cole:  And I think the reasoning behind the expansion is to facilitate handicap personal coming in which is difficult for me not to accept.  Is there any comment from the Board?  Seeing none, what would the Board like to do with this variance?

Benson:  I will make a motion to approve variance application 48-V-11 for Bryan and Heidi Wormley. 

Cole:  We have a motion to approve by Earl.  Do I hear a second?
Benson:  I suppose I should add to that he has to move the cabin back six feet to get out of the shoreline impact zone, I mean the lodge.
Cole:  Did you get that Maria?

Buitenwerf:  Well it will still be in the impact zone, but move it back six feet.  
Benson:  Yeah, but it will at least be out of the 50, it will be 54 feet from the shoreline.
Cole:  Motion by Earl.  Do I hear a second?
Christianson:  Second.
Cole:  Second by Arnie.  We will do the findings of fact.  Question one is the variance in harmony with the intent of the comprehensive…

Chuck Diessner:  Excuse me.
Cole:  Pardon me?
Chuck Diessner:  I would like a point of clarification.  I believe this is a natural environmental lake.
Cole:  Yes.

Chuck Diessner:  The shore impact zone is 75 feet.

Cole:  We are cognizant of that sir.
Chuck Diessner:  Okay, well it was being discussed that it was not in.  It is in.
Cole:  1. Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?

Benson:  I would say yes.  This is about the only place to put it and if they move it back six feet, it will at least be out of most of the shore impact zone.
Cole:  2. Without the variance, is the landowner deprived of a reasonable use of the property?

Benson:  I say yes.  His lodge is in bad shape.  Drainage is bad.  This is about the only place to put it so it needs repair.
Cole:  3. Is the stated practical difficulty due to circumstances unique to the property?

Benson:  I would say yes.  The topography of the land makes it impossible to move it back any place else.
Cole:  4. Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Benson:  Well I would say it is a changing of the Ordinances which now makes this lodge in the shore impact zone.
Cole:  5. Will the issuance of the variance maintain the essential character of the locality?

Benson:  Yes it will remain residential lakeshore.
Cole:  6. Does the stated practical difficulty involve more than economic considerations?

Benson:  I would say economic considerations were not involved.

Cole:  Any other comment from the Board?  Seeing none, we will call the motion, all in favor?  Opposed same sign.  Your variance is approved.  Again give the office a couple of days before you pick up any building permits.
Bryan Wormley:  Thank you.
Cole:  Variance application 49-V-11 by Henry and Ellen Dubinsky:  Part of Government Lot 3, Section 31, Township 141, Range 34, Lake Emma Township on Potato Lake.  Parcel # 16.31.01300.  Applicants are requesting a variance from Section 506 of the Shoreland Management Ordinance for a proposed guest cottage that will exceed the maximum 700 square feet footprint allowed for such.  Potato Lake is a recreational development lake.  
Your name and address please.

William Dubinsky:  I am William Dubinsky and I live in number 2, 14th Street in New Jersey.  I am the son of the applicants.
Cole:  Thank you.  We went out and looked at this property last Thursday.  They have a refreshing location.  They have been, kept everything well within the Ordinance and as was explained out there the family is expanding.  They want to build a guest cabin on top of their garage and to conform with the size of the garage, it is going to be over 700 square feet.  I didn’t really see anything at all wrong with the application or the request.  Arnie, do you have any comments?
Christianson:  No I don’t.
Cole:  Lou?
Schwindt:  Just to clarify so that I make sure I got everything right here the drawing that we have was changed to put the square footage at 698 which would mean that it is less than the 700 square feet allowance.  Is that correct?
William Dubinsky:  That is correct.
Schwindt:  So they are going to shrink the size of the addition above the garage so that it does not exceed the 700 square feet. 

William Dubinsky:  And that was counting the stairway.  I guess they weren’t clear whether, how you, whether you count the stairway or not.
Schwindt:  Then I have another exhibit which will show 726 square feet.  Is that the original?
William Dubinsky:  Yeah that was the prior one.  They have now revised it to go to the 698.
Schwindt:  Okay.  So you are now asking for 698 square feet?
William Dubinsky:  698 above the base which is the 816 is the first floor yeah.
Schwindt:  Okay.  All of the septic requirements, I need to ask Eric I guess, all of the septic requirements to put this guest house there are in place or going to be in place?  

Buitenwerf:  Yes the system for the main home is compliant and they have a design for a system for the garage has been reviewed and found to meet standards so the septic systems would all be able to accommodate the proposed use.
Cole:  In as much as they’ve decreased the square footage, is a variance actually necessary?
Buitenwerf:  Yes.  The footprint of the structure is still in excess of 700 square feet and that is what the Ordinance goes by. 
Cole:  Okay, looking at the footprint alone thank you Eric.  Chick do you have any comment?  

Knight:  No comment.  He just answered my question.
Cole:  Earl?
Benson:  Nope it’s fine with me.
Cole:  Is there any communication on this Eric?

Buitenwerf:  No we have not received any written correspondence.
Cole:  Okay.  At this point we will open for public comment.  Would anyone in the public like to make a comment on this particular variance?  Seeing none, we will close the public comment input.  Any further comment from the Board?  What would the Board like to do with this variance?
Schwindt:  I’ll move to approve variance request 49-V-11 by Henry and Ellen Dubinsky.
Cole:  Motion to approve by Lou.  Do I hear a second?
Knight:  Second.
Cole:  Second by Chick.  We will read the findings of fact.  1. Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?

Schwindt:  Yes I would say this property has ample size that a guest house would be allowed.  The only question here is the fact that it is going above the garage and the footprint of the garage exceeds the 700 square feet although the structure itself which is going to be living quarters will now be 698 square feet.
Cole:  2. Without the variance, is the landowner deprived of a reasonable use of the property?

Schwindt:  Yes a guest house request is not unreasonable for a piece of property this size.
Cole:  3. Is the stated practical difficulty due to circumstances unique to the property?

Shcwindt:  Yes they have more family members and they need more space.
Cole:  4. Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Schwindt:  It is just that they need more living space.  The house isn’t big enough.
Cole:  5. Will the issuance of the variance maintain the essential character of the locality?

Schwindt:  Yes it will be lakeshore residential and will remain that way.
Cole:  6. Does the stated practical difficulty involve more than economic considerations?

Schwindt:  No economic considerations involved.
Cole:  Are there any further comments from the Board?  Seeing none, call the motion. All in favor?  Opposed same sign.  Okay.  Your variance has been approved and again gives the office a couple of days before you pick up the building permit.
Dubinsky:  Okay.  Thank you.  

Cole:  Variance application 50-V-11 by David and Karen Hagert:  Lot 17, Block 1, Wildwood Pointe, Section 4, Township 140, Range 33, Nevis Township on Shallow Lake and Deer Lake.  Parcel # 21.73.01700.  Part 1:  Applicants are requesting an after-the-fact variance from Sections 501.1, 502.1, 502.2 and 506 of the Shoreland Management Ordinance to allow a guest cottage that exceeds the maximum allowed 700 square feet footprint and the 25 feet height above a garage and does not meet the required 150 foot ordinary high water mark setback from Shallow Lake (structure is in the shore impact zone) to remain on a lot that does not meet the required minimum lot size, residential lot suitable area, or lot width at the building setback line.  Part 2:  Applicants are requesting a variance from the Individual Sewage System Standards Ordinance Subdivision 5.20, subitem A to allow a holding tank to service the requested guest cottage instead of the required standard drainfield system.   Deer Lake is a recreational development lake and Shallow Lake is a natural environment lake.  
Could we have your names and addresses please?

David Hagert:  Yes.  David Hagert, 21501 Great Deer Drive, Nevis, MN.  My wife couldn’t be here today and that, but I have the contractor, Barry Munson, built the building with me.
Cole:  We went out and looked at this property on Thursday.  Arnie wasn't with us so I will ask Lou his comments.
Schwindt:  My first comment would be a building permit was pulled and right on the building permit it says no living quarters.  What happened?

David Hagert:  Well when we first were going to build first of all our development would only allow one building on the premise and its 30 x 40 is the maximum.  So my thought was well if I'm only allowed one I am willing to, I would like to build it the maximum size.  So we began situating in looking been able to place that and since I would only be able to build one, we looked at going up with it.  We really didn't know what we're going to do with the upstairs.  We started out by looking at just wanting to use it for storage and that as things progress throughout the year, different things came up and we've got a large family and people coming out and that so the wife and I decided that we would like to have some additional sleeping area so we looked at putting in some bedrooms at that time.  One thing led to the other and I guess it is probably just a lapse on my side that it actually changed the building permit.

Schwindt:  Because basically the lot size for a guest cabin it doesn’t meet that requirement.  So you couldn’t have a guest house anywhere on that piece of property. 

David Hagert:  What the lot size for a guest?
Buitenwerf: 120,000 square feet.
Schwindt:  So not only is it too close to the lake, you couldn't have that building anywhere on this piece of property.
Barry Munson:  And I measured it.  When you say this too close to the lake at the time, I built the original house in there for Doug Hansen, when Dave talked about putting up the garage there, I came in to measure to make sure that we would have enough for setbacks and that near corner of the garage was at, when I measured it last year, you know because we have the high water this year, when I measured it last year, we were 150 plus feet from Deer Lake which is a 100 foot lake.  We were like 250, 255 or something from Shallow Lake to the building and from the river we were, I don’t recall on that one now, but I want to say that it was close to 200 foot from the river.  Doug had that mowed down there.  It was lawn for almost the whole time he was there and then when he was selling, the year before he sold it to Dave, he didn’t mow as much because he was handicapped and he just had quit mowing the whole thing and he said that it was, it was a little, he said it was a little squishy down there, but he always mowed it and it was always lawn that whole area that has been called into question with the ordinary high water mark.  So for the seven years that Doug was there, that was lawn that his family used for just lawn, for things you do on lawn Frisbee and what have you down there.  This year with the water high, of course it has brought out setbacks in so I came over and helped with measuring again and you can see the setbacks are still I think close to 150 foot from Deer Lake, the near point of Deer Lake.  I don’t know what the river one was but we are still well over 200 feet and it was my fault Dave had asked if he could put decks on.  We put decks on houses all of the time and never pull a permit because apparently you can do it on a house and when we came in Scott had said well Barry this isn’t a house. It is a garage.  And I thought so I told him yeah we’ll put the decks on for you.  We were happy for the work frankly, but I didn’t think there was any issue so I told him, I advised Dave that we put decks on all of the time and so I was responsible for telling them that we do it all of the time and I have never pulled a deck permit but Scott said that a deck permit comes with the house you can do it.  The 75 foot from the ordinary high water mark doesn’t hit the building.  It hits one of the footings on the deck.  It does hit the pond.  Dave had a landscaper put in a little pond that just pumps water, cycles water around and so that impact zone, the 75 foot impact zone doesn’t hit the building.  

Schwindt:  Yeah. I really have a problem so I will pass it on to someone else. 

Knight:  I want to ask the builder, did you read the permit?
Barry Munson:  On the, I did read the permit.
Knight:  And it said, it specifically said no living quarters above the garage.  
Barry Munson:  And so I was aware of that and then last late fall when Dave had asked me if we would work upstairs…
Knight: Did you notify the owner of that discrepancy?
Barry Munson:  No.  Frankly I didn’t even think about it because it was later in the fall when we came back to do the upstairs.
Knight:  I can’t, I can’t blame the owner in a way because you violated the permit and I don’t think we should allow this at all.
Cole:  Earl?
Benson:  Well I think I don’t know who’s responsibility it is, but I think you did everything wrong here.  The lot size isn’t right for a guest cabin.  And my feeling on this is it’s kind of dramatic or pretty serious, but I feel that that building should be torn down or cut back to the size the permit allows and moved back to the 150 foot setback.  That’s my opinion.
Cole:  I agree with Earl.  Again it’s a beautiful building, but it doesn’t even come close to what is requested by the Ordinance.  Did we have any input from the for correspondence on this Eric?  

Buitenwerf:  Yes we do.
Cole:  Would you read that into the record for us?
Buitenwerf:  Sure.
· Written Correspondence was read into the record.  See Exhibit “B“on file with Environmental Services Office. 

· Written Correspondence was read into the record.  See Exhibit “C“on file with Environmental Services Office. 
· Written Correspondence was read into the record.  See Exhibit “D“on file with Environmental Services Office. 
Cole:  Thank you Eric.  Any further comment from the Board at this point?  Hearing none, we will open for public comment.  Would anyone in the public like to make a comment?  Yes sir.
Bill Cowman:  My name is Bill Cowman.  I reside at 16231 Dakota Shores Drive and I am speaking on behalf of COLA.  We have a situation here that you already recognize just to listen to your conversation.  We have a project that has multiple violations and not only Shoreland Management Ordinance, but obviously in terms of the building permit that was submitted.  The contractor is a local contractor should know or knows what the Shoreland Ordinances are.  The guest house above the garage obviously is in violation.  That’s what the key point is here.  You can talk about how nice it looks, how environmentally sensitive it is, how good the craftsmanship is.  That’s not the point.  This is a guest house that shouldn’t be there.  It is pretty simple.  It not only exceeds the 700 square feet, but it doubles the 700 square feet.  If my calculations are correct, it is 1470 square feet.  In addition to that, we have 488 square feet of deck, neither one of these showed up on the building permit.  It was a garage, a garage with a storage capability above it.  How we got to this point is I think is always a good question.  Whether you’ll get a straight answer on that time will tell.  In addition to that, the septic system doesn’t comply.  It doesn’t connect to the existing septic field that is required by Ordinance.  In addition to that, we have a holding tank, but not only do we have a holding tank, we have a holding tank that was put below the slab of the garage.  I just don’t understand this.  I really don’t.  We agree with Eric’s recommendation of denial that this either be relocated or taken down.  It is pretty clear.  It is a clear gross violation, not only in the building permit, but of the Shoreland Management Ordinance.  Thank you.
David Hagert:  Mr. Chairman?

Cole:  Certainly.
David Hagert:  The septic we have already gotten a bid. I just haven’t gotten together with the person, but we definitely will, you know, fix that, change that for the holding tank sits.  It would be outside the quarters and that there.  I guess, yeah I guess yeah it is unfortunate that we had confusion about the building permit, you know, and I take just as much responsibility as probably Barry will on that, but mistakes happen.  I guess, you know, the practical difficulty of working in this unique piece of property and that you know and that I don’t see that it’s a big, right now because of that there you know we have had all of our guests go over and use the rest area or bathrooms in our house this summer and that and such until we can fix the septic on it.  It feels unfortunate.  

Cole:  Yes sir.
Barry Munson:  I had a question too.  Is the structure at issue actually, because the structure was permitted?  The setbacks were given.  We didn’t hide anything.  I measured everything and it was lawn and so I had no reason to suspect that this was a swamp or high water issue.  So we came in and then Scott said that I don’t know how it came to his attention, but with that low area out there and it is, you guys saw it, there’s probably knee deep water out in that low spot right now.  Our setbacks for the building, the structure are all exceeding the lake, the lake setbacks and it was that low spot in the yard that we were unaware of. Dave came and got a permit and you know and they looked at the lot.  I think Scott wrote the permit, I don’t know that you did, but there was nothing under the table going on.  I came in and got a permit and the unfortunate thing is that it turns out that this low spot in the yard if part of the ordinary high water mark, but it was lawn for seven years.  So we had no reason to suspect that there was any issue there and a permit for the structure was pulled to set it in that spot.  It was permitted to sit in that spot.  So I thought that the issue was that the living quarters upstairs was more than 700 square feet and it is under 1200 feet up there because of the incline of the roof stuff, but I suppose you go by the footprint of it is 1200.  But the structure itself I didn’t know that was even at issue here because the structure meets all of the setbacks other than, I mean it was permitted.  We came for a permit, didn’t give any dishonest measurements, I measured them, and the measurements were all good and the building was permitted.    

David Hagert:  Can I say one other thing?  Well I guess I question really that water even being knee deep maybe at the high water mark. Maybe, maybe knee deep, but it wouldn’t be knee deep on me I know, but I am pretty tall.  Right now there is probably six inches to eight inches out there, but at the high water mark it may be knee deep.  The other thing is that the water flows, you know, I guess, you know the thing that we didn’t know about was that low area being part of the high ordinary high water mark.  The water flows from Deer Lake to Shallow Lake and I know the DNR is putting the emphasis on Shallow Lake as far as the setbacks, but kind of common sense says that it flows from Deer Lake to Shallow Lake so actually that water that goes into that area is Deer Lake water not Shallow Lake water and I don’t understand why it should be opposed on the Shallow Lake Ordinances.  Because if that lot ever was split and that and the property line was run down to the channel and I have some footage on Deer Lake side that property would definitely be Deer Lake I would think.  But you know it is a unique piece of property.  You know we took, when we built it, we laid out the footprint of it.  There was definitely at least six to eight Norway pines, very nice trees that we laid out to try and, well we did save them from where it is laid out.  We took every responsibility to drain the land so it runs over to the east side and around and then we heavily rip-rapped that area so there wouldn’t be any erosion.  We tried to you know build it right it just.
Cole:  Yeah I agree looking at the property you are definitely good stewards of the land.  The unfortunate thing is that it is just so far outside the Ordinance that I don’t believe I can’t go along with it.
Barry Monson:  Was the structure permitted though?  I guess I never got an answer.
Cole:  The garage was permitted but…
Buitenwerf:  The permit was issued based on a sketch showing that the structure would meet all setbacks.  That it would be 30’ X 40’ in dimension.  That there would be no decks on the outside of the structure and that there would specifically be no living quarters placed above the garage.
Barry Munson:  Okay but I am not asking about the living quarters.  I am saying was the structure, the building okay in that location and do we, did we fabricate any dimensions?
Buitenwerf:  The information submitted in the application sketch indicated that it would meet the 150 foot setback.  It doesn’t in the location in which it was constructed.  The ordinary high water mark is not changed.  It is a set elevation.  The DNR is the one that establishes that the natural environment setback applies to that channel.
Barry Munson:  And I am not disagreeing with that.  I am just saying, Dave when you pulled the permit, we showed the dimensions to the lakes and the river and had no reason to suspect that there was any other issue than the water that was open water.  We showed the measurements and he brought my drawing in and showed the dimensions to the water.  When the permit was issued it shows, you guys look at the property, and at the sketch of the property and the permit was issued for the building to sit in that location.  We didn’t have any reason to know that there is a high water mark that’s encroaching inside of these dimensions that we gave you.  And so I guess what I am asking is when you guys look at these things, don’t you take some responsibility to say, “oh wait a minute guys, do you have a high water mark that encroaches inside these watermarks, the river or the lakes?” because we are so far behind the river and the lake dimensions that why would we suspect that we were in any and those dimensions are true and we didn’t even, why would be suspect that there’s an ordinary, there’s a high water mark in without having somebody point that out to us.
Buitenwerf:  It is the applicant’s responsibility as they attest to when they sign the permit that the information they are providing to us is accurate, complete and all in compliance with the Ordinance.  So that is what we rely on in issuing the permit.  We are always willing to go out and measure setbacks for property owners if they have question as to where it is, but we don’t do a full site review by staff prior to issuing the permit.  That is because the permit states that the information is accurate and the applicant attests to that accuracy.  So the burden is on the applicant.
David Hagert:  We thought we made those measurements when we set this.  It is just that we didn’t realize that that wetland in there was part of the high, ordinary high water mark from the lakes you know.  We were looking at the channels and the lakes.  
Benson:  You know it only costs you guys $50 to get somebody from Eric’s department to go out there and measure the proper setback if you are not sure.  Am I right Eric?
Buitenwerf:  That is correct.
David Hagert:  That is good to know now.  

Barry Munson:  But we were sure sir of the setbacks.  At a 100 foot lake and we were 150 plus on the 150 foot lake on the other side we were 260 and the river we were a couple hundred feet so we were sure that we were well beyond any setback areas and so and we did attest to that in the permit because I drew it up and showed that location of the building and had no reason to suspect that this lawn is part of the ordinary high water mark. 
Knight:  Well beyond that why the situation seems to be still that yes the permit was granted for the garage, but it wasn’t granted for the living quarters.  It wasn’t granted for the decks.  And it the thing about it that you went ahead and did all of this without consulting and yet you knew according to the permit cause you can read it on the permit that it wasn’t to be built in this manner.  I can’t go along with what you are saying or doing because it said it right there and you said yourself that you read the permit.  The quorums between the setbacks and all of that seem true as far as I am concerned.
Cole: We aren’t accusing anyone of gross negligence or anything.  We are just looking at the situation at hand.  Is there any other comment from the Board?  Well this is a two part request what would you like to do with part one of this request which is the guest house itself?  

Knight:  I move for the denial of this request.

Cole:  I have a motion to deny part one by Chick.  Do I hear a second?
Benson:  Before there is a second here we got to do something about the guest house and cut the size down to what the permit says.  So shouldn’t this be part of the motion?  If that is what you wanted to do?  I mean that is what I want to do.
Knight:  I didn’t know what to do in as much as it is in violation there and is it our job to tell him to cut it down or does he resubmit a new application.  What is that Eric?
Benson: I don’t know.  Should that be part of the motion or is that your department?
Buitenwerf:  We would place a timeline if you were to pass a motion to deny, but if you have a timeline that you would like it removed by…
Benson:  The timeline for what?  For getting the building back to the proper size according to the permit you mean?
Buitenwerf:  That is one possibility or removal; I guess I wouldn’t go to that detail.  I would just say bringing the property into compliance with the Ordinance by whatever date.
Benson:  By what the permit said?
Buitenwerf:  Well that would encompass that option among other options that would be available too.
Benson:  Okay.  I’m sorry.  Go ahead.
Knight:  Then I would make that part of the motion then to give them time to bring it into compliance with the permit and do we need to set a date on that, within the next six months or what?
Buitenwerf:  If you would want to, whatever you feel would be a reasonable time frame to do that. 
Benson:  And make sure that it is an accurate setback too 150 feet.
Knight:  Making sure it at proper setback and working with the County on that.  I guess I am confused on my motion.  Would you read it back please?
Maria Shepherd:  I can try.  Give me just a second.  Sorry.  
Buitenwerf:  Make it up.
Maria Shepherd:  You moved to deny it and then Earl asked about if we were denying just the guest quarters or if we were denying the structure itself and then you added on there that they would have to bring the property back into compliance.
Knight:  I raise a point of order here because is it our job to make a recommendation to that or is it our job just to deny the deny or accept the proposal as suggested?

Buitenwerf:  Given the uncertainty, I guess I would say just to take action yes or no to the request and then the department along with the County Attorney’s office would work on any necessary timelines depending on what your outcome of your decision is.

Knight:  Well he already has the permit to build a garage and that so then the denial is the extent over which the garage was built.  I don’t know.
Cole:  I think you could clarify by just saying to bring the structure into compliance with the Ordinance and I think that would cover all of our bases.
Buitenwerf:  Well there again I guess in thinking it through further I would say just take action to either approve or deny the request and then if you deny, the department will consult with the attorney’s office as far as appropriate timelines for meeting necessary actions.
Knight:  Okay.  I just move to deny it then.

Cole:  Okay.  We have a motion by Chick.   Do I hear a second?
Benson:  I’ll second it.
Cole:  Second by Earl.  Are there any other comments from the Board?  We will read the after-the-fact findings of fact.  1. Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?

Benson:  I would say no.  The guest or the building and the lot size, it doesn’t meet any of the requirements that are necessary to have a guest cabin plus the building is in the impact zone, the shore impact zone and it’s too large according to the permit.
Cole:  2. Without the variance, is the landowner deprived of a reasonable use of the property?

Benson:  No.  I would say no he has a large house with a three car garage and plenty of room on the property. 
Cole:  3. Is the stated practical difficulty due to circumstances unique to the property?

Benson:  I think the practical difficulty is the fact that he built where he did and he put in a guest house and now he wants a variance to keep it there.
Knight:  And he ignored the permit.
Cole:  Did you get all of that Maria?  4. Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Benson: I would say no.  The landowner caused the problem.
Cole:  5. Will the issuance of the variance maintain the essential character of the locality?

Benson:  I would say no.  It is a small lot, not large enough to have a guest house.
Cole:  6. Does the stated practical difficulty involve more than economic considerations?

Knight:  No economic considerations were involved.
Cole:  7. Why did the applicant fail to obtain a variance/or comply wit the applicable requirements before commencing work?  Did the applicant act in good faith?

Benson:  I would say he had a permit, but I don’t feel he acted in good faith.

Cole:  8. Did the applicant attempt to comply with the law by obtaining the proper permits?

Benson:   I would say yes.

Cole:  9. Did the applicant obtain a permit from another entity that violated the law?  Provide explanation below.

Knight:  Not to our knowledge.

Cole:  10. Did the applicant make a substantial investment in the property?  Provide details below.

Benson:  I would say yes.

Knight:  Yes.

Cole:  11. Did the applicant complete the repaired/construction before the applicant was informed of the impropriety?  Please provide details below?

Knight:  No.

Benson:  I would say yes.  

Cole:  Yup, probably although the permit itself did state no living quarters.

Cole:  12. Are there other similar structures in the neighborhood?  Please provide details below.

Cole:  I didn’t see any.

Knight:  None to my knowledge.

Cole:  13. Would the minimum benefits to the county appear to be far outweighed by the detriment the applicant would suffer if forced to remove the structure?  Why or why not?

Benson:  I would say no.  
Cole:  The County needs to draw the line in the sand with the Ordinances.  

Cole:  14. In light of all of the above factors would denying a variance serve the interests of justice?  Why or why not?

Knight:  Yes, I believe so.
Cole:  At this point is there further comment from the Board?  Seeing none, call the motion, all in favor?  All opposed same sign.  Part one of your variance is denied.  
Part two applicants are requesting a variance from the Individual Sewage System Standards Ordinance Subdivision 5.20, subitem A to allow a holding tank to service the requested guest cottage instead of the required standard drainfield system.
Knight:  Is it necessary if we, since we did not approve part one to do this?
Cole:  I think Eric is going to have to answer this for me.  
Buitenwerf:  Because part one was after-the-fact and part two is not, it would be prudent to make a motion to act on part two and go through the standard finding of fact on part two also.
Knight:  Well go ahead then.

Cole:  Is there any further discussion from the Board?  Seeing none, do I hear a motion from the Board?  I will make a motion to deny part two of variance request 50-V-11.  I have a motion to deny, do I hear a second?
Benson:   I will second it.

Cole:  Seconded by Earl.  Any further discussion?  We will for right into the findings of fact.  1.  Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?
Cole:  No I don’t believe it is because of the size and location of the developed building.

Cole:  2. Without the variance, is the landowner deprived of a reasonable use of the property?

Cole:  No he still has a beautiful residence and a three car garage. 

Cole:  3. Is the stated practical difficulty due to circumstances unique to the property?

Cole:  No it is because of the addition of guest quarters that would not be permitted by the variance or the application or by the permit.

Cole:  4. Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Cole:  No, I believe this was created by the landowner or by contractors and it may or may not have been done out of vengeance.  

Cole:  5. Will the issuance of the variance maintain the essential character of the locality?

Cole:  I would say no.  There are too many buildings on the property.  

Cole:  6. Does the stated practical difficulty involve more than economic considerations?

Cole:  Basically yes because of the size of the lot.’

Cole:  Are there any other comments from the Board?  Seeing none, we will call the motion, all in favor?  Opposed, same sign.  Part two of the variance is also denied.  

Ed Mutsch:  Mr. Chairman? 

Cole:  Yes sir.  
Ed Mutsch:  Before you adjourn, and I realize that this is the last item, but before you adjourn, I wonder if I might be able before you adjourn be make a few general comments as opposed to comments directly to any specific variance application that you have considered today?
Cole:  Not part of the procedure.  Is it appropriate Eric?
Buitenwerf:  It is up to the Board.  
Cole:  Would the Board like to hear further public input on the process and procedures?  
Benson:  How long?
Cole:  A couple minutes?
Ed Mutsch:  A couple minutes.  

Cole:  Go for it.

Ed Mutsch:  My name is Ed Mutsch.  I live at 18401 Elk Drive, Nevis 56467.  The Environmental Service Office does a staff report in advance of each of the Board of Adjustment meetings, that’s a public document.  I think your procedure would be greatly improved here each month if the Environmental Service Office presented their view of each variance application that you take out, that that view be incorporated into any discussion you have.    I think, I have a hard time imagining that that would be anything that you could object to.  So it is in very much the interest of open government and I would very much urge you to consider that procedural addition.  I think it could be helpful to public understanding of the decisions that are made at these meetings.  Thank you.  
Cole:  Thank you Ed.  I would make one comment on that.  Although you will see there, there are several incidences that the Board doesn’t not work in concert with what Eric’s recommendations are and for example the resort on West Crooked Lake, because of safety considerations, I know Eric mentioned that was 13.75 acres and lots of room, but because of safety considerations we couldn’t allow that to be put any other place.  Once you see the property, you see different things.  We do look at Eric’s staff report.  He comes with us and he lets us know what is right and wrong.  Any further comments from the Board?  I would entertain a motion to adjourn gladly. 

Schwindt:  So moved.
Cole:  Motion by Lou.
Christianson:  Second it.

Cole:  Seconded by Arnie.  All in favor?  The meeting is adjourned.  

The meeting was adjourned at 10:51 a.m.
Respectfully submitted by:

Maria Shepherd

Recording Secretary
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