Hubbard County 

Board of Adjustments

November 21, 2011

Cole:  We will call the Board of Adjustment meeting to order.  At this time I would like to introduce the Board.  Have you heard from Chick?
Buitenwerf:  No.
Cole:  If he shows up we will introduce him.  To my left, Earl Benson, I am Jerry Cole, Arnie Christianson, and Lou Schwindt.  Eric Buitenwerf is the Environmental Services Officer and Maria Shepherd is our recording secretary.  At this point we will ask everyone to take a look at the meetings or minutes from the last meeting.  If you have had time to look at it, are there any additions or corrections?
Schwindt:  Yeah, I will move we approve the minutes from the previous meeting.
Benson:  I will second it.
Cole:  Motion by Lou, second by Earl, all in favor?  The minutes are approved.  Under old business, variance application 62-V-11by James and Helen Melland, I believe that these people have requested that this variance be delayed until next spring. Is that correct Eric?
Buitenwerf:  Yes we received a letter from Mellands on the 9th of November where they asked that the application be tabled until next spring to allow them time to reconsider various options.  They also stated and have followed through on getting a permit for moving the shed that was involved in the application to a conforming location so that component has been resolved. 

Cole:  Thank you.  I believe that we can handle this by just a motion to delay it until next spring.  Would that be appropriate or should we go through the whole thing?
Buitenwerf:  We don’t need to go through it.  I would just indicate that it has been tentatively tabled until the May 21, 2012 meeting.
Cole:  Do we need a motion to that effect or not?
Buitenwerf:  No, we have got the request from the landowners so it is not necessary.  
Cole:  Fine.  Thank you.  The second item on old business is Variance Application # 64-V-11 by Dean and Margaret Halverson:   Lots 8, 9 and 10 of Plat of Hayes Beach together with Outlot A of the Plat of Hayes Beach, Section 17, Township 139, Range 34, Hubbard Township on Long Lake.  Parcel # 14.40.01500.  Applicants are requesting a variance from Sections 501.2, 1001, 1003 and 1006 of the Shoreland Management Ordinance and Section 4, Subdivision A.1.a.3.b of the Subdivision Ordinance to subdivide a conforming non-riparian lot and create two non-conforming lots.  One proposed lot does not comply with the required 150 foot minimum lot width or 80,000 square feet minimum lot area and the second proposed lot does not comply with the required 80,000 square feet minimum lot area.  Long Lake is a recreational development lake.  
Introduce yourself sir and give us your address please.

Bill Cowman:  I am Bill Cowman.  I reside at 16231 Dakota Shores Drive and I am the authorized agent for the Halverson family.
Cole:  And a brief description of the request.
Bill Cowman:  Okay this was an application that was tabled at our last meeting.  One of the options that we discussed is to go back and look at subdividing the lot into a conforming lot and then one lot that was non-conforming.  We were asked to submit a drawing to Eric’s office from a surveyor that would indicate what the actual dimensions on the lots would be which I have done.  You should have a copy of that.  It is this document right here.  What you see is that the subdividing the plat now does provide for a conforming lot and meets all of the requirements of a non-riparian lot size 80,000 square feet etcetera.   The smaller lot continues to be a non-conforming lot and the dimensions are shown: you have got 79.93 feet along Breezy Pines Drive.  The length is approximately 484 feet and about 78.5 feet across the back.  That gives you a lot size of 26,260 square feet and it gives you an RLSA around 17,793.  And as we have discussed before, the purpose of this is to provide a site for a primary/secondary septic site for the Appel property which is next door to the Halverson family.  
Cole:  Thank you.  I will introduce Chick Knight to my far left and Chick do you have any questions pertaining to this particular request?
Knight:  No I am, I would like to hear what others have to say on this.
Cole: Earl?
Benson:  I really don’t have any problem with this as long as it stipulates that this small tract may only be used for a septic drain system and nothing else: no buildings or anything.  
Cole:  I agree with Earl on this request.  Arnie?
Christianson:  So do I.

Cole:  Lou?

Schwindt:  Yeah I really don’t have any; I am not opposed to it.  My thinking on it is that as long as that small tract remains not buildable to anything besides used for septic, then I know the Environmental Services Office, what I would rather see an easement of that property rather than a division of that property, but I myself if I owned that piece of property, I wouldn’t want to be paying taxes on it when someone else’s septic was using it.  An easement to me would be fine except that I see some drawbacks there from a tax standpoint because I would own the property and that guy would be using it for a septic and alternate septic site and I don’t see the fairness in that.  So to split it off; what I would really like to see is that would become a part of the original parcel that the guy owns but my understanding is that is not possible either. 
Bill Cowman:  That is correct.
Schwindt:  We have created the problem by not allowing him to add this to his parcel and just expanding the size of his lot now which would be ideal.  But if he takes this small parcel and uses it only as a drainfield, then I am not opposed to it.  

Cole:  Chick?

Knight:  I would agree with what has been passed too.
Cole:  At this point we will open for public comment.  Are there, is there any comment from the public?  Seeing none, we will close the public comment portion of this request.  What would the Board like to do with this variance request?
Schwindt: Well I will make a motion that we would approve variance application 64-V-11 for Dean and Margaret Halverson on the condition that it would be declared a non-buildable lot and be used only for septic site and alternate site.
Cole:  Motion by Lou.  Do I hear a second?  

Benson:  I will second it.  

Cole:  Second by Earl.  Further comment from the Board?  We will go through the findings of fact.  Pardon me?

Buitenwerf:  I was just going to suggest that you specify that this is approving the amended drawing and layout verses the original.

Schwindt:  Yeah.  We will add that to my proposal to approve it.  Is that it be approved based on the amended variance sketch that we have in file which shows and defines the two lots now as they were described size wise; 80,000 square feet on the one original and 26,000 on the secondary lot.  Those are approximate numbers, but the sketch itself shows the exact numbers.
Cole:  Will you still second that Earl?

Benson:  Yes.

Cole:  Did you get that Maria?  At this point we will go through the findings of fact.  Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?
Schwindt: I would say yes.  He is splitting off a piece of a large lot which will still be conforming and in the process, he is allowing his neighbor a septic location for his drainfield.
Cole: Without the variance, is the owner deprived of a reasonable use of the property?
Schwindt: I would say yes.  He needs additional space for his drainfield and again his neighbor is kind enough to split off a small piece for him.
Cole:  Is the stated practical difficulty due to circumstances unique to this property?

Schwindt: Yes it is because right now he doesn’t have enough space for a drainfield or an alternate drainfield.  
Cole: Were the circumstances causing the practical difficulty created by someone or something other than the landowner?
Schwindt:  The difficulty is actually the original size of the platted lots.

Cole: Were the circumstances causing the practical difficulty created by someone or something other than the landowner?
Schwindt:  It is actually the difficulty is the size of the original lots that were platted many years ago.  People built on them and they just don’t have enough space.
Cole:  Will the issuance of the variance maintain the essential character of the locality?
Schwindt: Yes this is residential lakeshore and should remain residential lakeshore.
Cole: Does the stated practical difficulty involve more than economic considerations?      

Schwindt:  I see no economic considerations. 
Cole:  Any further comment from the Board?  Seeing none, we will call the motion. All in favor?  Opposed same sign.  Your variance has been accepted.  I don’t believe there is any permits or anything required with this is there Eric?

Buitenwerf:  They need to go through the administrative subdivision process.
Cole:  Okay.  Thank you.

Bill Cowman:  What does that mean?
Buitenwerf: The administrative subdivision application would need to be submitted and approved.  
Bill Cowman:  I will talk to you about that later.

Cole:  Thank you Bill.  
Variance Application 72-V-11 by Dale and Carole Heuer: Part of Government Lot 2, Section 20, Township 140, Range 33, Nevis Township on Lake Belletaine. Parcel # 21.20.01600. Applicants are requesting an after-the-fact variance from Sections 502.2 and 704.6 of the Shoreland Management Ordinance for a lakeside platform addition to a nonconforming structure that does not comply with the 100’ ordinary high water mark (OHW) setback. Lake Belletaine is a recreational development lake.

Morning Sir, your name and address please.

Dale Heuer:  I am Dale Heuer and I live at 23648 County Road 80 in the summertime.  

Cole:  Earl do you have any comments about this?

Benson: I have no problem with this.  He has just added a small deck there where the paver blocks were and it is not any closer to the lake and I think it was necessary because of drainage.  So I don’t have any problems with it.  
Dale Heuer:  The old deck was rotting out.

Cole:  Yes we looked at this.  It is just a personal request I am wondering where the if the ordinary high water mark hadn’t been changed.  
Dale Heuer:  It would be okay according to the original permit on the cabin.  It was 100 feet away from the lake or from the high water mark so it would conform in the old rules, but in the new rules it doesn’t.  
Cole:  We looked at this and I can understand the problem with the water into the crawl space.  Arnie any thoughts?
Christianson:  No I don’t have any problems with this.
Cole: Lou?
Schwindt:  No I don’t object to what he has done.  He could have done it by permit I suppose, just take the old deck off and put a new deck on, but since it was done now he needs a variance since it was pulled off.  Once it was gone, it was gone I guess.  I don’t have a problem replacing it.  The photos show that it was there before.

Cole:  Chick?

Knight:  I have no problem with it.  I agree with what Lou had said. 
Cole: Further comment from the Board?  Seeing none, we will open for public comment on this particular variance.  
Dan Kittilson:  Dan Kittilson, 22924 County 7, I would just like to say a couple of points.  I think COLA, I am a representative of Hubbard County COLA, we realize that there is a lot of difficulty with these after-the-fact variances and we have talked to you about these before.  This particular request is probably not a big deal.  Before I came, I looked at the after-the-fact variances within the last three or four months and I would say that 50% or more of the after-the-fact variances have been approved.  I think that a lot of people that are applying for this know this.  They just take a chance.  They do their work.  They don’t ask for a permit.  They don’t ask for a variance.  They would rather ask for forgiveness from you than for permission.  More than 50% of the time you give them that forgiveness.  I would encourage you to that once again look at mitigating conditions.  I have not seen this property.  I am not sure what their shoreline looks like.  If they are going to get an after-the-fact variance, maybe they can give you something in return; a shoreline buffer, a rain garden.  These things protect our water quality.  You know that.  Thank you.
Cole:  Thank you.  Yes sir Mr. Heuer.
Dan Heuer:  I think we have been trying to do that.  The previous owner used to burn the hillside off every spring and we have been re-vegetating it.  I have planted over twenty trees in the lot.  I took an old shed off of the lot so I have been striving very hard to improve the property and make it look good from the lake and good from the road.
Cole:  Thank you.  Any further comment from the public?  Seeing none, we will close the public input of this variance.  Any further comment from the Board?
Benson:  Well I would just like to say that by moving that shed from the shoreline, it sure improved the looks of it.  
Cole:  Further comment from the Board?  Seeing none, what would the Board like to do with this variance?
Benson:  I will make a motion to approve variance application 72-V-11 by Dale and Carole Heuer.

Knight:  Second.

Cole:  Motion by Earl.  Second by Chick.  Further discussion?  We will go through the findings of fact for an after-the-fact variance.  Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?
Schwindt: I would say yes.  I don’t think the Ordinance intended to deprive him reasonable use by replacing what was already there to me is a reasonable request.  
Cole:  Without the variance, is the owner deprived of a reasonable use of the property?
Benson: I would say yes.  Most cabins have decks.
Cole:  Is the stated practical difficulty due to circumstances unique to this property?

Benson:  I would say that the practical difficulty here is probably that the deck is too close to the lake with today’s Ordinances.

Cole: Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Benson: Again I would say because of the change in the Ordinances.
Cole:  That too and the topography of the lot itself causes drainage into the crawl space.
Cole:  Will the issuance of the variance maintain the essential character of the locality?
Benson: I would say yes it would.  
Cole:  I think as I looked at the next door neighbor I believe his residence sits right in the lake compared to where you are at with yours.

Dale Heuer:  Almost yeah.

Cole: Does the stated practical difficulty involve more than economic considerations?       
Benson:  I would say yes.  
Cole: Why did the applicant fail to obtain a variance/or comply with the applicable requirements before commencing work?  Did the applicant act in good faith?  

Benson:  I would say yes.  I don’t think that he knew that he needed a permit.
Cole:  Did the applicant attempt to comply with the law by obtaining the proper permits?
Benson: No he didn’t because he didn’t think that he needed it.
Cole: Did the applicant obtain a permit from another entity that violated the law?
Benson:  I would say no; not that I know of.
Cole: Did the applicant make a substantial investment in the property?  
Benson: I would say no not substantial; just a small deck.
Cole: Did the applicant complete the repairs/construction before the applicant was informed of the impropriety?  
Benson:  Yes he did.  
Cole:  Are there other similar structures in the neighborhood?  
Benson: Yes; most of them have decks.
Cole:  Would the minimum benefits to the county appear to be far outweighed by the detriment the applicant would suffer if forced to remove the structure?  
Benson:  I would say yes.

Cole:  In light of all of the above factors, would denying a variance serve the interests of justice?  

Benson:  I would say no it would not.  

Cole:  Any further comments from the Board on this variance?  Seeing none, call the motion all in favor?  Opposed same sign. Your variance is approved sir.  

Dale Heuer:  Thank you.
Cole:  He needs to obtain an after-the-fact permit.

Buitenwerf:  Uh huh.
Dale Heuer:  Okay.  I should do that before I leave?
Buitenwerf:  Actually no.  Wait a few days and then mail it in or submit it because we have got your application here and they won’t know what just occurred.

Dale Heuer:  Okay.  I will do that.  Thank you gentlemen.
Cole:  Variance Application 73-V-11 by Gregg and Charlotte Appel: Lot 11, Hayes Beach, Section 17, Township 139, Range 34, Hubbard Township on Long Lake. Parcel # 14.40.01200. Part 1: Applicants are requesting a variance from Section 502.2 of the Shoreland Management Ordinance for a proposed garage addition that will not comply with the 20’ road right-of-way setback. Part 2: Applicants are requesting a variance from Section 502.2 of the Shoreland Management Ordinance for a proposed lakeside platform addition to a residential structure that will not comply with the 100’ ordinary high water mark setback. Long Lake is a recreational development lake.           
Bill, your name and address again for the record.

Bill Cowman:  My name is Bill Cowman and the address is 16231 Dakota Shores Drive and I am the authorized agent for Gregg and Charlotte Appel. 
Cole:  Thank you.  Wanna give us a brief description of the request?  

Bill Cowman:  As indicated, it is a two part request.  The first part has to do with the option of adding a third stall to an existing two stalled garage that the two stall garage currently is fifteen feet off of the rear lot line and we would just like to continue the simple geometry of the existing garage when we add the third stall.  The second part of the application is the request for a patio platform whatever terminology that you want to do or use in front of the proposed addition to the house.  This would give them a little over a 400 square foot platform.  We recognize that it pushes it out beyond the 100 foot setback.  At the north end, like we talked about on Thursday, the 100 foot setback tapers towards the lake from North to South.  So on the north side it means that we would be sixteen feet or fourteen feet beyond the 100 foot setback.  On the south side it ends up being I think it is around 93 feet beyond the setback.  What we indicated on site is that the owner would be-let me step back on this, obviously the use of this is space for tables and chairs, directly accessed off of the lower level family room.  They are working with Shannon Henrickson in terms of the design; what we are looking at is an area, it may not be rectangular, but it would be within the parameters that we show on the site plan and obviously what we would do is have a drain system that would take the water on that platform and drop it into a central drain into a drain tile system below the platform.  So we have no shedding of water off the platform.  The platform in terms of square footage is included in the impervious soil calculation which totals I think 18.6 or 9 percent.
Cole:  We looked at this last Thursday.  I don’t have a problem with the garage per say.  It looks like there are several garages that sit right off the road and he is expanding it.  He’s better off having his car in the garage than having it sit in the road that’s for sure.  I would certainly like to see if we could keep everything back 100 feet from the lake if possible. I understand that he wants to walk out the walk out basement and walk right out to the deck.  Maybe there could be another look at that?  I don’t know what size of deck we would have if we were going to keep it within the 100 feet.  Pretty small probably. 

Bill Cowman:  Yeah it is pretty small.  You know as we talked about last Thursday and I have been in contact with Mr. Appel, and as I indicated to you on Thursday, the south edge of that deck, the south point of that deck at the 100 foot setback is fourteen feet from the face of the foundation.  He indicated to me that he would be willing to live with a fourteen foot deep deck which means it would taper from being right at the 100 foot setback to being nine feet beyond the setback at the north end.  So if you look at the calculations, this would give him a deck of around 330 square feet.  We end up with a little triangular shape that’s 115 square feet.  So the majority of the platform or patio or whatever term you want to use would still be behind the 100 foot setback.  The only question we have Eric is that if we did this we would require just a little bit of a retaining wall system and then the question is does that have to be within that 100 foot setback or can that be outside of the 100 foot setback?  We are looking at about a twelve inch dimension to accomplish that. 

Buitenwerf:  The retaining wall could be within the setbacks so long as the amount of material that you are moving complies with permittable volume.  
Bill Cowman:  Which would be no problem; we have done those calculations.
Cole:  Thank you Bill.  Arnie, have any comments?
Christianson:  I don’t have any problems with the garage either, but I think the deck should be set back at the 100 feet.  That’s all I got.
Cole:  Lou?

Schwindt:  Yeah I don’t have a problem with the garage addition, but the deck or what they call a platform-I guess it’s not a deck it’s just a platform-beyond the 100 foot setback or encroaching into the 100 foot setback, I would have a problem with that because it is new construction.  We just had one similar to it where the guy torn down an old deck and replaced it or a platform.  To me that takes on a different light because it was something that was already there and this is new and I guess I would be opposed to it.  
Bill Cowman:  Would you live with the fourteen feet which would like I say gives you about 115 square feet of the platform beyond the 100 foot setback.  Now that would give him a reasonable depth that he could he could work with in terms of a platform in front of the walk out.
Schwindt:  It would still be encroaching the into that 100 foot setbacks by about fourteen feet on that one side?
Bill Cowman:  No it would be just nine feet.  So we would go from zero at the south end to nine feet at the north end.  So it still puts you 91 feet off of the ordinary high water level at the north end.  Of course you are at the 100 feet at the south end.  
Schwindt:  I have another question then, maybe I will check with Eric.  If that deck were encroaching nine feet into the 100 foot setback, that makes the entire structure non-conforming doesn’t it?  

Buitenwerf:  Yes.

Schwindt:  So basically we would be building a non-conforming house at the same time just because of that little deck?  And a gain I would be opposed to it if there is room to keep that everything behind that 100 foot setback.  I guess that is my feeling on it, but I would be opposed.
Cole:  Chick?

Knight:  I have no problem with the garage.  As far as this concern with you building new, I think we should go according to the rules.  I have no objection to building a four foot or six foot stairway or something to the deck on the side.  In other words, but behind the 100 foot so you could have a deck and have it slanted out  and be your deck is on the side as it is right now.  
Bill Cowman:  Well again what he is hopeful for is the grade level that he could use coming off the walk out down the lower level.
Knight:  I guess my comments would still be the same.  I have no objections to building a we have no problems with trying to meet the house and separations and a four foot walkway or a deck or adhering to the 100 foot setback.  

Cole:  Earl?

Benson:  Well I kind of agree with Lou on this.  There is something like 25 or 30 feet in front of that house before you get to the 100 foot setback right now isn’t it something like that?  I really can’t tell with this.
Bill Cowman:  About yeah, a little less than 30 feet.
Benson:  A little less than 30 feet.  I just can’t go along with that deck on a new structure like this a new addition like this having it go to that 100 foot setback.  I think with a different design or something you could still have the platform and have it out of the 100 foot setback.  That’s what I feel about it.
Schwindt:  You could move the platform over to the property line a little closer and pick up lots of space that way couldn’t you?  He has enough room to get in and out of the building and onto the platform, but then instead of being right in front of the building with his table and chairs or whatever he wants to put on the platform if he moved all of that stuff to the left there is a lot of room over there between there and the property line.
Bill Cowman:  Except even here we have to be inside the ten foot setback, side line setback.
Schwindt:  From the property line?  But there is more than 10 foot in that area isn’t there.  I can’t really tell from the drawing that I have.  It looks like the property line angles away from the platform.  

Bill Cowman:  It angles away.  We are at the southwest corner of the foundation; we are probably about five feet off that ten foot setback and by the time we get out to where the 100 foot setback line is, it looks like we are probably another four feet maybe about nine feet.  So there isn’t a lot of room there.  

Schwindt:  There should be fourteen feet.
Bill Cowman:  No I am talking about pushing it to the side.  Lou what you are saying could we slide it over towards the side lot line or the setback line.  We can do that.  There is about nine feet there and if we do that it gives us…
Schwindt:  You could have a fourteen by nine.
Bill Cowman:  Yeah we could get the fourteen it is just a question of how much length.
Schwindt:  You could get a nine by fourteen in there.
Bill Cowman:  Yeah probably a ten by fourteen.  That’s not a big deck.

Schwindt:  I don’t have any other questions.  

Bill Cowman:  You know his other option obviously is to just keep it a grass area.  But again that’s a little more difficult in terms of putting chairs without them sinking them in the ground.
Cole:  I don’t remember the existing deck on this Bill.
Bill Cowman:  The deck existing deck Jerry runs from north to south across the lakeside face of the house and it is eight feet deep.
Cole:  Eight feet deep.  Okay.  I was a little confused.  It looked like…
Bill Cowman:  That screen porch there and that deck comes up to that porch and then the porch kind of steps in there so in front of the porch it’s about six feet.  In fact no the deck, yeah it doesn’t extend in front of the porch.  I guess I don’t know.  It doesn’t make any difference.  

Cole:  Any other comment from the Board?  Seeing none, we will open for public comment.
Chuck Diessner:  Chuck Diessner, 24328 Hazelwood Drive, representing COLA.  We wanted to state that we support Eric’s recommendation and we would like to applaud the members of the Board of Adjustments on their analysis on this matter.

Cole:  Further public?  Seeing none, we will close the public portion.  Further comment from the Board?
Benson:  Well he wouldn’t even need a variance on this structure if he stayed outside the 100 foot setback, would he?

Buitenwerf:  Right.

Benson:  Right.

Cole:  Just on the garage.  
Benson:  He would just need it for the garage?   I still feel that there is a way to have a platform there and still stay at 100 foot setback.  I have no problem with the garage.  That’s all I have. 

Cole:   Any other comment from the Board?  What would the Board like to do with this request?  I have a question Eric.  If I were to make a motion to deny, could I accept part one and deny part two of the request?   

Buitenwerf:  Yes and then just do separate findings for each part.
Cole:  I would make a motion to deny part two of variance application 73-V-11 and to accept part one of the same variance application.  Do I hear a second?
Benson:  I will second it.

Cole:  Second by Earl.  Findings of fact and this will be for part one.  Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?
Cole:  I would say yes.  Garages are necessary in this part of the country and he is not actually coming closer to the road than he was before with the existing garage.
Cole:  Without the variance, is the owner deprived of a reasonable use of the property?

Cole:  I would again say yes.  A garage is a necessity.
Cole:  Is the stated practical difficulty due to circumstances unique to this property?

Cole:  I would again say yes because of the design of the property.  There is no place to put a garage except within twenty feet of the road.
Cole:  Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Cole:  Again I would say yes.  I believe it is because of the design of the plat.  
Cole:  Will the issuance of the variance maintain the essential character of the locality?

Cole:  Again yes.  About everybody in that neighborhood has a garage.

Cole:  Does the stated practical difficulty involve more than economic considerations?       
Cole:  I don’t believe the Appels have any economic considerations as far as this particular request is concerned.
Cole:  Is there further comment from the Board on part one of this application?  Hearing none, call the motion, all in favor?  Opposed same sign.  Thank you.  The request for the garage is approved.  Moving to the second request for the expansion of the home and the motion is to deny.  The findings of fact question one: Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?
Cole:  I believe it is except for the addition of the platform which extends into the 100 foot setback from the lake and we want to keep everyone who’s trying to build a new building within that restriction.
Cole:  Without the variance, is the owner deprived of a reasonable use of the property?

Cole: I would say no.  He has got room that he could have a platform and he already has a deck.
Cole:  Is the stated practical difficulty due to circumstances unique to this property?

Cole:  Again I have to say no.  I believe there are ways that we can circumvent the necessity of a variance.  
Cole:  Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Cole:  Again I would say no.  I believe that this is created by the desires of the current  plat landowner.
Cole: Will the issuance of the variance maintain the essential character of the locality?
Cole:  I believe it would.  I have seen other buildings in the area that are probably within 100 feet.  

Cole: Does the stated practical difficulty involve more than economic considerations?       

Cole:  Again yes I believe it is for the convenience of the landowner.
Cole: Further comment from the Board?
Benson: You make a motion to deny that right?
Cole:  Deny part two right.
Benson: Do you need a second?
Butenwerf:  We have already got it.
Benson:  Just on the first part, don’t we?  

Buitenwerf:  No.  Initially Jerry made the motion to accept part one and to deny part two and that’s what you seconded so we are okay.

Cole:  Thanks Earl.  Any further comment?  Hearing none, we will call the motion. All in favor?  Opposed same sign. Variance 73-V-11 is denied.

Chick:  Part two.

Cole:  Part two is denied, I am sorry.  
Cole:  Variance Application 74-V-11 by LeRoy and Bonnie Phyle: Lot 11, Red Wing, Section 4, Township 140, Range 33, Nevis Township on Shallow Lake. Parcel # 21.50.00900. Applicants are requesting a variance from Sections 502.1 and 707.1 of the Shoreland Management Ordinance to place a camper trailer on a nonconforming unimproved lot of record at less than the required 100’ OHW and 20’ road right-of-way setbacks. Shallow Lake is a natural environment lake.                                                                                                                                           
Good Morning. Could we have your names and addresses please?

LeRoy Phyle:  LeRoy Phyle.  24109 Field Lane in Nevis.
Bonnie Phyle:  Bonnie Phyle, same address.
Cole:  Thank you and briefly describe your request to us.
LeRoy Phyle:  Well we have had our lot for fourteen years and we have had our camper on this lot and we would like to keep it on the lot.  We would like to move the camper as far back in the lot as we can next to the road.  We are pretty much the last lot in this area and the roadway is pretty much just a trail and it just I feel that we could keep this camper on the lot.  When we bought the lot, the people had it before us had a camper and had cleared the land right next to the lake and they had their camper on there and they said we could have a camper also, so we took their word for it.  There was a variance back in ‘79 that said they could build a 12’ X 22’ shed plus a privy, but which was never done.  I would just like to request to keep our camper on the lot.  It is just used for recreational.  We don’t live there.  There is no pollution to the lake.  That is my request.  

Cole:  Thank you.  Arnie?
Christianson:  I don’t have any problem moving it back to where they want to put it.
Cole:  Lou?
Schwindt:  Yeah I think that is about the best you could do with that small lot.  It certainly is not buildable.  If you are going to use it for camping purposes, I am really not opposed to that.

Bonnie Phyle:  And we only live about a half mile from there so we go over there quite often.
Cole:  Chick?

Knight:  I have no objection to this.  I do like the idea of moving the camper back.  It is too close to the lake, but you are conforming with the rest of the cabins that are on the lake and you are not doing any changing anything there.  That road was established with who knows what rules and regulations came about.  I would have no objection to it unless you were going to put a septic system or something like that on it, but this is just a move for a camper and I have no objections.
Cole: Earl?
Benson:  What about the sewage?  I mean is that a self-contained unit?
LeRoy Phyle:  Yeah it is self-contained.  It has never been used.  It has got a holding tank.  We don’t use it.  
Benson:  No I have no problem with it.
Bonnie Phyle:  We did have a privy at one time, but we did take that out just recently.
Benson:  I think that is the best that you can do.  You should be able to enjoy your property.
Cole:  Yeah we looked at it and it looks like you folks have done a good job in attempting to keep the property as natural as possible.  I noticed one thing in the application that it says the required 100 feet ordinary high water.  Shouldn’t that be 150 on a natural environmental lake?
Buitenwerf:  Yeah it is a typo.
Cole: However I really have no objection with this.  Is there further comment from the Board?  Seeing none, public input?
Chuck Diessner:  Chuck Diessner, 24328 Hazelwood Drive, speaking on behalf of COLA.  We would recommend, we have no objection to the variance, but we would recommend the items that you gentlemen have been talking about plus a couple of others.  One as Eric put in here that the septic be contained within the camper.  Secondly the size of the camper be specified so that we don’t end up with a going from a fifteen foot camper to a 25 or twenty foot camper because that poses a different situation.  Thirdly, that it be specified that no other improvements be allowed such as a deck and fourthly this is an ideal situation where people have a non-conforming lot and they really can’t use it properly, but they are two thirds of what they should be in the setback when you gentlemen previously talked about how important the setback is.  As you know under the new state law and under the Shoreland Management Ordinance, you can impose conditions as part of granting a variance.  As was mentioned by Mr. Kittilson before, this is an ideal situation of requiring and I wasn’t at the visitation, but if there isn’t a shoreline buffer of 25 feet I would recommend that you require at least that because again that is going to filter the run off, the additional runoff that is going to be on this property because you don’t have the required 150 foot setback.  That shoreline buffer can be very easy.  Just a no mow area and allow vegetation to rejuvenate and go natural with simply a path for access to the lake.  Thank you.
Cole:  Any other public comments on this particular variance?  Seeing none, we will close the public input portion.  Any further comment from the Board?  What would the Board like to do with this request?
Knight:  I move the approval of the request.

Cole:  Motion by Chick to approve.  Do I hear a second?

Christianson:  Second it.

Cole:  Seconded by Arnie.  We will go through the findings of fact.  Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?
Knight: Yes I believe it would be.  This was established long before the rules that came about and this is a good alternative in that particular area. We have investigated it and it is the lot is kept very well by the present owners.
Cole:  Without the variance, is the owner deprived of a reasonable use of the property?
Knight:  Yes.

Cole:  Is the stated practical difficulty due to circumstances unique to this property?

Knight:  Yes it is.  It is on a natural environment lake and due to the fact that there are many other residentials on this particular lake, this is an approved, I would approve this.
Cole:  Were the circumstances causing the practical difficulty created by someone or something other than the landowner?

Knight:  Yes the topography and the laws that were made.
Cole:  Will the issuance of the variance maintain the essential character of the locality?

Knight:  Yes.

Cole:  Does the stated practical difficulty involve more than economic considerations?       

Knight:  No economic considerations involved that we know of.

Cole:  Any further comment from the Board on this particular request?
Benson:  Yes I have got one question that this gentleman brought up.  Do you plan on ever putting in a different trailer or just using the same one you got?
LeRoy Phyle:  Not at this time.  We are going to use the same one we have so it should be the same size and I don’t see anything in the future of having a bigger one.
Benson:  Because it would look rather ugly if you put a 55 footer in there or something.
Bonnie Pyle:  I agree.  It wouldn’t fit anyway.  
Benson:  Well then, if there’s no problem with that, then I have nothing else.

LeRoy Phyle:  So are they, excuse me, are they going to put in the variance to that particular size of camper as far as being allowed?  Or will there be a little leeway with say maybe a twenty footer, not that I am going to do it, but as far as if we ever decide to sell this lot.

Bonnie Phyle:  It is an older camper.  If we replaced it and got one that was two foot bigger?  I mean is there some type of stipulation as to the length?  We know that we couldn’t put a 40 or 50 footer or anything like that in there.  

Buitenwerf:  With the motion as it is made now and with what you submitted in your application showing an 8’ X 16’ camper, we would consider that to be maximum size that you could place on the lot.  
Cole:  In fact if you were ever considering something different, you would have to come back to the Board again.

LeRoy Phyle:  Okay.

Cole:  Any further comment?  Hearing none, call the motion, all in favor?  Opposed same sign.  Your variance is approved.

LeRoy Phyle:  Thanks.

Cole:  Eric do we have any other new business?

Buitenwerf:  Nope.
Knight:  Do we have some for next month.
Buitenwerf:  Yes.

Cole:  So we will entertain a motion to adjourn.

Christianson:  So moved.

Chuck Diessner:  I don’t mean to get in the way of your meeting.  I was just curious what has happened to Hagert, the after-the-fact variance that you denied where he had to remove the garage and the large three level home above it?

Cole:  That is in the courts Chuck. 

Chuck Diessner:  Is it really?

Cole:  Yes.  We are being sued yes.  That is right, isn’t it Eric?

Buitenwerf:  Uh huh.  

Cole:  Anything else?  We will entertain a motion to adjourn.  

Benson:  So moved.
Meeting Adjourned at 9:55 a.m.
Respectfully submitted by,
Maria Shepherd 

Recording Secretary
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